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1. Industrial Investment and Emigration. By Arthur ScR^TCH- 
rET, M.A., Actuary to the Western Life Assurance Society. 
Second Edition. London: J. W. Parker, 1851. 

2. 77ie Law and Practice of Benefit Building Societies, ter- 
minating and permanent, and of Freehold Land Societies, 
By John Thompson, Esq., of the Inner Temple. Barrister at 
Law. London : J. Crockford, 1850. 

3. The Law relating to Benefit Building Societies, By W. TmD 
Pratt, Esq., of the Inner Temple. Barrister at Law. London : 
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William Stone, Attorney at Law. London: W. Maxwell, 
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The inveBtments of the savings of the industrial classes is a 
question so interesting in itself, and^ in a nation like our 
own, where these classes constitute an immense proportion of 
the whole population, is of such importance, that we hail 
with satisfaction every indication that the subject is attracting 
increased attention. Such an indication we have in the report 
of the Select Committee^ appointed in the last session of 

^ The Law of Partnership, and the propriety of introducing limitations 'on 
the liability of partners, are referred to a Select Committee of the House of 
Commons during the present session (1851). 
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2 Benefit Building Societies. 

Parliament, to inquire into the *^ investments for the sayings 
of the middle and working classes." We do not, however, 
at present allude to this report with any other purpose than 
to remark on the very strong testimony which it bears to the 
general importance of the subject of investments. Our object 
is to discuss one particular farm of investments ; not, indeed, 
very prominently noticed in the report, but which has of 
late become very popular. We speak of Benefit Building 
Societies.^ Th^ veiy pupiberia and the lavge amount of 
their annual income, are sufficient reasons for calling attention 
to the state of the laws which control their management; 
and, as new phases of these associations have recently sprang 
up, to which the existing enactments are in some cases 
scarcely applicable, and it is also likely that the sphere of 
their operations might usefully be extended, the time seems 
to have arrived when these laws require to be revic^wecl^ 
improved, and consolidated. We need hardly renund our 
readers that, with regard to Friendly Societiea, with which, 
aa being associations for the investment of savings. Benefit 
Building Societies have always been intimately oonaeeted, 
such a revision and eonsolidation has already been effected 
by a recent statute. Common, however, as Benefit Building 
Societies have become, great misapprehension appears to 
exist as to the principles on which they are founded, and the 
objects to which they are applicable ; and therefore, although 
our attention must be chiefly directed to tiie desiderata in 
the legal machinery of these societies, we shall first i^ttempt 
to offer an explanation of the general system on which they 
are conducted. Indeed^ without this preface it would be 
difficult, if not impossible, to form an adeqmte notioa of 
their defects, or of the improvements of which they are 
susceptible. Mr. Scratchley gives the following descriptioai 
of a Benefit Building Soeiety : — 

^ A Benefit Building Society, when propetty constituted, is a 

* Mr. Scratchley estimates the number of building societies now in existence 
as about 1200, with an annual income of 2,400,000?. Hir. Stone asserts that in 
1851 their ineonae must exceed 4,000^00021 Aeoordiiig to the Finaiicifll Reform 
Alm a n ac (1851X the returns of Freehold Land Compflnics alone to October/ 
l%50i give an annual income ezceediiig 12%Q0OL 
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apMitt of joint stoek assooiation, the members of which subscribe 
periodicaUyy and in proportioo to the number of shares they hold, 
di^Gerent sums into one common fund, which thus becomes large 
enougb to be advantageously employed by being lent out at in- 
terest to such of the members as desire advances ; and the interest 
as soon as it is received, making fresh capital, is lent out again 
and again, so as to be continually reproductive. Large sums may 
be raised in this manner ; for, to take an example, if 1,000 shares 
were subscribed for at 10^. per month per share, the amount in 
one year would be 6^000/., which, month by month as received, 
might be advanced to any members who should wish to become 
boRowers* The payments of borrowers are so calculated as to 
enable them to repay by equal monthly or less frequent instal-^ 
ments^ within a specified period, the principal of the sum borrowed 
and whatever interest may be due upon it throughout the duration 
of the loan. The other members who have not borrowed, and 
who are generally called *Investers,' receive at the end of a 
given number of years a large sum which is equivalent to the 
amount of their subscriptions with compound interest accumulated 
upon them/' (Pp, 2, 3.) 

Thia ia an acooimt of a Building Society in its most 
advaneed state: but the seyeral benefits which result from 
such an association will be more apparent if we trace its 
origin from the simplest form. Let us suppose, then, that a 
tbousand persons agree to lay by out of their savings 10«« 
per month for a period of fourteen years ; that they propose 
regularly to invest and accumulate the 500/., which would 
be the aggn^ate of the monthly subacriptions ; and, at the 
end of the term of fourteen year8> to make a distribution of 
the amount of these subscriptions, and the accumulations 
formed by th^ reinyestment* Such an association would 
haye two adtantages: first, it would encourage among in- 
dnsftrioas persons the habit of saving; secondly, it would 
fumiah an opportunity of making investments at a larger 
profit than could have been obtained if each individual out of 
the thousand had merely laid by bis own 10^. separately ; 
ereii supposing that he would have resolution to do so, with 
any degree of regularity, when unassisted by the artificial but 
powerful inftueuce of association* Going one step further, 
it ia found more oony^ibat that the Society, instead of 
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investing on securities offered by Government or by strangers, 
should lend to its own members. These may, indeed, be 
persons who have it not in their power to offer securities as 
satisfactory as might be elsewhere procured ; but, as the 
majority of them are in this respect in the same predicament, 
they have at least the satisfiswstion of knowing that, if they 
severally contribute to loans advanced with more than ordi- 
nary risk, they in turn may procure loans on terms which, to 
borrowers with slender security, are more than ordinarily 
advantageous. For instance, A. wishes to become the pur- 
chaser of a house ; he has perhaps little or no capital ready 
for such an investment, and the only security which he can 
offer for an advance which is to pay for the house, is the 
house itself, so that the value of the security scarcely, if at 
all, exceeds the amount of the loan ; it need not be said that, 
under the present regulations of the Usury Laws, individuals 
could never prudently make advances on such terms. If, 
indeed, the rate of interest could be increased in proportion 
as the security were more scanty, the amount of interest 
might, where the loans taken were sufficiently numerous, 
provide for the risk in every particular advance, but SL per 
cent, is not enough for this purpose. Where, however, A. 
has an income, out of which he can manage regularly to lay 
aside small periodical sums, he can readily carry out his object 
through the medium of a Building Society. What, then, is 
the distinction between the circumstances of the individual 
capitalist and the Building Society, which renders the loan 
so precarious in the one case, and yet feasible in the other ? 
In the first place. Building* Societies are, as we shall after- 
wards explain, empowered to receive higher rates of interest 
than 51 per cent, without infringing upon the Usury Laws ; 
secondly, the mode in which advances made by them are repaid, 
causes the risk of losses to be less than that which would be 
incurred in ordinary transactions ; and, thirdly, the profits and 
losses which actually take place do not exclusively affect any 
individual member of the Society, or even a portion only of 
its members, but are distributed amongst the whole body of 
them: and, as to the losses, the share which must be con- 
tributed by any individual member is not required of him in 
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a round earn too laige to be easily raised at once> but is 
gradually paid off by small instalments. 

To make these assertions more intelligible^ we must recur 
to our illustration of a society composed of a thousand per- 
sons regularly subscribing 10^. a month for fourteen years ; 
as regularly investing the aggregate subscriptions ; rein- 
vesting the accumulations immediately upon their being 
contributed ; and at the end of the period of fourteen years^ 
dividing the subscriptions and accumulations into a thousand 
equal shares. Every one of such, shares would be the accu- 
mulated produce of one series of monthly subscriptions. 
Then^ were all the investments made at the rate of 5/. per 
cent, per annum^ the value of a share at the end of fourteen 
years would (as may readily be ascertained by calculation) be 
about 120^ : in other words^ this would be the accumulated 
amount of a [monthly annuity of 10^. regularly paid for 
fourteen years^ and always invested at monthly compound 
interest^ at 5L per cent, per annum. But in the case before 
us^ the investment is to be made by means of loans to the 
members themselves. Suppose A. holds five shares in the 
Society ; if he waits for payment until the termination of 
fourteen years^ he would then^ at the above-mentioned rate 
of interest, receive five times 120Z., or 600/.; but instead of 
this, he may prefer to receive a loan as soon as the Society 
has funds applicable for this purpose' — as, for instance, out 
of the 500/. which forms the aggregate of the first thousand 
subscriptions* He will not indeed receive the whole 600/. 
but only the present value of 600/. payable at the expiration 
of the term of fourteen years, and discounted at a proper 
i*ate ; 2. e. such a sum as being invested at monthly compound 
interest at the required rate, during the remainder of the 
term, would, at its expiration, produce 6007. : smd to secure 
the repayment of this advance (or rather, of A.'s future sub- 
scriptions and payments, which it represents) the property 
which he is thus enabled to purchase is mortgaged to the 
Society. In using the terms "proper rate of discount," we 
mean a rate of discount sufficient to guarantee to the iuvester 
the rate of interest which is promised to him. This may re- 
quire further explanation. Suppose, then, the actual advance 

B 3 -* 
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to be 300Z»5 such 3002. would be composed of 600 eub- 
scriptions of 10^. eaeh^ which are Beyerally intended to 
accumulate for fourteen years, at 61. per cent, per annum, 
monthly compound interest ; and5 as any sum of money so 
invested would be doubled, every one of these subscriptions 
ought, with the residting interest, to amount at the end of 
fourteen years to the sum of 1/. The simplest method of 
repaying the whole of these subscriptions with their interest, 
would be for A. at that time to distribute 600/. equally 
among the 600 subscribers. Such a repayment by A», how- 
ever, is never contemplated ; but instead of this, his future 
subscriptions are themselves invested with the other future 
subscriptions, to be accumulated for the general benefit of the 
members of the Society; and the investment of the remaining 
400 first monthly subscriptions, and of the succeeding sub- 
scriptions, is in like manner effected by a series of loans made 
to the members of the Society, ae convenience may require, 
and similarly scoured. Now, in order to repay those investors 
who have contributed to A.'s loan their subscriptions and 
interest, A.'s future subscriptions must manifestly accumulate, 
within fourteen years, to at least 600/. ; and, as it happens, 
these latter subscriptions would, if regularly invested and 
reinvested in every month, and always at 6L per cent, per 
annum monthly compound interest, amount at the end of iMs 
period, to exactly the required sum. If, however, any of A/s 
subscriptions were laid out at a lower rate of interest, or 
should there be delay in making any investment or rein- 
vestment, or, above dl, were any of the securities to be de- 
ficient in value ; in these and other similar cases the ultimate 
accumulated amount of his shares might be easily diminished 
to a less sum than 600/. ; for instance, to 570/. ; l-600th 
part of which would produce I9s. only instead of ILy and 
thus every one of the first 600 subscriptions would have 
failed to accumulate to the desired amount within the four- 
teen years, and the only way in which the deficiency could 
then be supplied, would be by continning A.'0 subscriptions 
for a longer period. If, again, the investment of A/s future 
subscriptions realised more than 51. per cent., the value of his 
shares would, in fourteen years, have exceeded 600/., and would, 
therefore, have reached this amount in some shorter period, — 



BmffU Buying Sotietk^i 1 

#e will 6u)>pofle in tUrteen yeim and ft hilt In this caed 
every bUB at the firal 600 BubsoriptionB of 10#* would amount 
in thirteen years and a half to the full sum of IL ; and if it 
were deiteifale that die period of inveBtment ehotdd extend 
over the whole fourteen years, it would ultimately increasd 
even to a latter aum ; in either way it would realise a higher 
rate <tf intt^ieit than 5/. per oent. 

But with the liability to oontingencies such as those we 
have already menticmed — diminished rate of interest, delay 
ki investment, losses, and other mishaps ^^ Bome better safe- 
guard than the possible set-off of higher rate of interest ii^ 
required to seeure to the invester the promised rate of ao- 
eumuktion. This object is effectually accomfdished by in-' 
creasing the rate at which loans are discounted. For instancci 
assuming that the ultimate value of A.'s shares will be 600L, 
the present value of 600/1 payable fourteen years hence^ 
amounts, at 6L per cent., to about 300/., whilst at 7/« per 
oent., it is not much more than 250L But if the loan to A« 
were 260L only, then, since his future subscriptions, invested 
ftt 6L p^ cent# (and we may assume that they will seldom be 
laid out at a lower rate), would amount to 600/1, it becomes 
ahnost morally certain that they will at least realise 500/., — 
the sum which is equivalent to the 500 subscriptions of lOs. 
each^ constituting the looD, together with their promised 
accumulationSi Nor must we forget that, if the advance 
to A. be discounted at a higher rate than at 6L per cent., 
some of the advances to other borrowers will be made on 
rimilar terms; and such of A.'s future subscriptions as are 
invested in these advances^ will equally produce a higher rate 
of interest. It may have occurred to our readers that as some 
of the members join the Society solely for the purpose of be-; 
coming investors, and without having the slightest intention 
of borrowing from the Society, sums of money will be 
firequently subscribed, for which investments cannot readily 
be procured ; for it is dear that, in order that the Society 
should itself always supply securities, every one of its mem- 
bers must 1)0 a borrower. How then are such surplus sumd 
to be employed so as to carry out the objects of the asso* 
dationf They may indeed be laid out upon the securities 

B 4 
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authorised by sect. 13. of the Friendly Societies Act, 10 G«o 4« 
c 56. ; but then the objection arises, that they would in all 
probability return simple interest only, and would con- 
sequently be inconsbtent with the principles on which the 
tables for Building Societies are generally calculated. . The 
more usual method of disposing of such surplus funds is as 
follows : — when a sufficient amount is in hand for this pur^ 
pose, some of the shares held by those members who do not 
care to borrow, are at once paid off. Supposing, however, 
the ultimate value of a share to be 12021, the holder of a share 
so paid off does not receive 120/., but the present value ot 
120/. discounted at a proper rate of compound interest; such 
discount being in lieu of the interest which would have been 
received, had the sum paid off been continually accumulated. 
If our reasoning In this somewhat lengthy digression has 
been intelligible, we shall have little difficulty in establishing 
the propositions with which we started in regard to the 
superior advantages possiessed by Building Societies, as com- 
pared with private capitalists. Firsts then, it will be evident 
that the fact that Building Societies are not subject to the 
Usury Laws, is of the utmost importance. Mr. Saratchley> 
alluding to thb circumstance, observes : — 

** That in order that one man may borrow, there must be others 
who lend." He continues, ^* To induce a person of limited means 
to lay by periodically a portion of his income merely as an invest- 
ing member, some strong incentive must be held out, and the only 
one that has been found successful is to offer him a high rate of 
interest for the use of his money. The Legislature, being aware 
of the for^e of this consideration, and of the importance of re* 
moving any obstacle at that time existing, passed the Benefit 
Building Society Act of 1836, in which the following clause was 
specially introduced — 

'* * And be it enacted, That it shall be lawful for any such 
Society to have and receive from any member or members thereof 
any sum or sums of money, by way of bonus on any share or 
shares, for the privilege of receiving the same in advance prior to 
the same being realised, and also any interest for the share or 
shares received, or any part thereof, without being subject or 
liable on account thereof, to any of the forfeitures or penalties 
enforced by any Act or Acts of Parliament relating to usury.' " 
(P. 27.) 
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Now we do not mean to deny that there, is, force in the 
reasoning ui^ed by Mr. Scratchley; but we *think that, 
though in itself true, it is not a statement of the whole truth. 
We should rather have imagined that a better reason for this 
relaxation of the Usury Laws is to be found in the fact that 
Building Societies are intended for a class of persons who are 
unable to offer ample security for advances, and who must 
therefore be content to pay for them, by giviqg increased 
rate of interest. Secondly ^ the risk of loss is diminished by 
the mode of repayment adopted, viz. by instalments. A 
mortgage made to secure the advance upon any shares is in- 
tended to secure the repayment of all the future subscriptions 
which become due upon those shares, and as every succeeding 
subscription is paid the security for the advance becomes 
more and. more satisfactory; since the amount due conti* 
nually diminishes, while the security remains unaltered. 
Further than this, every succeeding subscription is itself 
invested and accumulated, and therefore the repayment of 
every earlier subscription is more important than that of the 
subscriptions which follow, sinpe the investment of the one 
endmres for a longer period than that of the others. At the 
same time it must be conceded that the property which is, 
perhaps, most frequently taken by Building Societies as 
security, consisting of leaseholds for years, is liable to con- 
tinual depreciation. The best safeguard against this evil 
consists in the care of the managing body of a Society, whose 
duty it is to refuse any proffered security which may present 
any danger of sudden fluctuation in value. Thirdly^ the loss 
caused by any defective security is distributed over all shares 
of the Society ; and here we may also call attention to the effect 
of a high rate of interest or discount in securing against the 
losses ; for as any particular loss is not borne by an individual, 
so the high rate of interest or discount received or paid on 
any particular investment does not go into the pocket of any 
one member only, but belongs to the Society ; and thus the 
profits, like the losses, are shared, and the large profits which 
usually accrue compensate for occasional losses. 

It is, then, apparent, that from the very constitution of 
Building Societies (aided by the relaxation in the Usury Laws) 
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there results to the invests the advantage (flaying by small 
sums at a gOod and often a high tate of interest and on fair 
seouritji — to the b<»row6r the opportunity of biAng aUe to 
obtain a loan on security, which wouldf generally speakings 
be considered insuffident; and then, by paying sniall instal* 
mrats^ to relieve himsdf gradually firom his debt But» by 
way of further encoura^ng a system so eondudve to habits 
of economy, the Legislature has conferred upon Building 
Societies several privil^es which appear to have conduced 
largely to their prosperity. Among other benefits which 
result firom the certifying by the Begistrar of Friendly Socie^ 
ties of the rules of any sudi Society (4 & 5 W. 4. c 40. ; 
9 & 10 Vict. c. 27. 8. 12.), the following are enum^nted in 
Mr. W. T. Pratt's little treatise, which presents the best 
epitome we have as yet seen of the actual state of the laws 
relating to Benefit Building Societies : — 

Ist. The rules are binding, and may be legaUy enforced. 
(10 Geo. 4. C 56. s. 8.) 

2ndly. Protection is given to the members, &c., in en- 
forcing their just claims, and against any fimudulent dissolu* 
tion of the Society. (§ 26.) 

3rdly. The property of the Society is declared to be vested 
in the trustee or treasurer for the time being. (§21.) 

4thly. The trustee or treasurer may, with respect to pro- 
perty of the Society, sue and be sued in his own name. (§ 21.) 

5thly« Fraud committed with respect to property is punish- 
able by justices [of the peace]. (§ 26.) 

6thly. Disputes in certain cases are to be settled by refer- 
ence to justices, or lurbitratord, whose order or^award is final. 

(§ 27.) 

7thly. Priority of pajrment of debts, in case any officer, 
&c, of Society become bankrupt, insolvent, has an execution, 
&a, against his property, or dies. (4 & 6 W. 4. a 40. s. 12.) 

8thly. In case of death of members payment may be made 
of sums not exceeding 20/., without the expense, &c, of 
obtaining letters of administration. (10 Gko. 4. c. 86. s. 24.) 

9thly. Members are allowed to be witnesses in all proceed- 
ings, criminal or civil, respecting property of Society. (4 & 5 
W. 4. c* 40. 8. 10.) 
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lOtiily. Eaiemptioii from itMnp duty of dl aecunti^i given 
to the Somety. (10 Q«o. 4. c 66. s. 99.) 

LMtlf) no z9-coavttyMioe of the mortgaged property b 
Beoeanrf on tiie tenmnntion of the Society^ or on repayment 
of the money advanced. (6 ft 7 W. 4. o. 32. e. 5^) It is also 
exempt from the opemtion of the Joint Stock Gompanies' 
Wmding^up Act, 1846, 11 & 12 Vict. c. 45. (Pratt, pp. 4, 5.) 

Statutory provision ia made for some other matters relating 
to these associations. For instance (not to make Miy fiirther 
allusion to the rekixation of the Usury Laws in their favour), 
transcripts of rules purporting to have been certified are 
receivable as evidence. (9 & 10 Yict. c. 27. s. 20.) Minors 
may be members and have legal authority to act.^ (10 Greo. 4. 
c. 56. s. 32.) Transfers of shares and rules, or copies of the 
rules, are exempt from stamps ; and we must not omit to add, 
that Benefit Building Societies duly certified are exempt from 
the operation of the Joint Stock Companies' Bq^ration 
Act, 7&8Vict, dlO. 

After considering the advantages common to every building 
sodety, it remains for us briefly to examine the particular 
features of the two chief specieB under which these associations 
may be classified, viz.. Terminating and Permanent Societies. 
In the former, the duration of the Society itself; in the latter, 
that of individual membership is professedly limited; the 
limit being ascertained approximately in either case by as* 
suming a standard value for a share, and a ^ven amount of 
monthly subscription, and calculating the pmod during which 
the monthly subscriptions ought to be continued, in order to 
accumulate to the assumed value. The subscription on every 
individual share is in the former case presumed to commence, 
and does, in fact (unless the shares have been previously with- 
drawn) tenninate with the association itself. In the latter^ 



* Mr. Scratchley, p. 145.,eoniideM the notion that infants may b«cofne mem- 
ben df Building Societies erroneous, more particularly as regards the execution 
of mortgages; for, he adds, " Lord Coke says, at twenty, and not before^ persons 
may bind themselves by deed," &c. If, however, sect. 32. of 10 Geo. 4. e. 56.^ 
which enacts that under certain conditions minors nuiy execute asiurances and 
be liable to responsibilities, be ** applicable to the purpose " of a Benefit Builds' 
iog Seeiety, this quotation from Co. Litt mutt bo inapplieabie. 
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it is cotLiinued for a definite period^ beginning from thie time 
when the individual share is taken, while the duration of the 
Association may be prolonged indefinitely. Now }t is plain 
that the shorter the period within which any given debt is to 
be discharged by means of equal periodical instalments, the 
larger, in proportion, must be every individual payment. 
Hence, in a Terminating Society (in which it is assumed that 
every loan will either be, or have been, discharged when the 
time for winding up the Association arrives), the subscriptions 
of a member who borrows 100/. when but seven years of its 
term remain unexpired, must be, in proportion, larger than 
those which would be required to repay the same advance, if 
there were still fourteen years to rim. And it follows that, 
after a Terminating Society has existed for some years, its 
ranks cajmot be increased or replenished by any new mem- 
bers {i. e. with profit to themselves), for the large amount of 
instalments reqtiired 'to discharge a loan would, in their case, 
completely neutralise its beneficial results. Again, a surplus 
amoimt of funds frequently accumulates, which in Terminating 
Societies must, for want of a suitable investment, be spent in 
paying off shares ; unless, indeed, it be allowed to lie idle, or 
be invested on ordinary secuitties. In Permanent Societies, 
on the contrary, a person requiring a loan can at any time 
become a member, and, at once, obtain an advance under the 
very same advantages which he would haive enjoyed had he 
joined the Association at its commencement. Their regula- 
tions may also be so framed, that the borrower may, with 
certain qualifications, either extend or contract the period 
during which his repayments are to continue. And, in this 
way, great facilities are afforded for the addition of new 
members; opportunity is given for laying out accumulated 
funds on advantageous terms ; and the necessity of paying off 
any shares merely for want of investments is obviated. Al- 
though, too, every flourishing building society possesses a 
" connexion" with the public, yet this, in a Terminating 
Society, ceases with the Society itself; and thus the "good 
will" of the Association is lost. Permanent Societies, on the 
other hand, have the means of preserving and continually ex- 
tending their influence, and so possess internal sources of 
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growth and. vitality. Lastly^ the expenses of management 
are^ in Terminating Societies, extended over a considerable 
interval of time; and are, consequently, rendered less bur- 
densome. It is very commonly supposed that these expenses 
are covered by fees of admission and fines ; but this does not 
appear to be the case; indeed, as to fines for' non-payment of 
subscriptions, these, as Mr. Scratchley (p. '46.) observes, 
should be reckoned as being partially a set-off for the 
interest which would- have been produced if the subiscriptioh 
had. been paid and invested. Nor should we forget. that the 
proper way of estimating at least those losses which are occa^ 
sioned by unnecessary expenses, is to calculate the amount 
which the money lost would have realised, could it have been 
invested as income. In this way it will be seen, that the 
real considerably exceeds the apparent loss. 

The state of the Law relating to Benefit Building Societies 
— or, as they might, with greater propriety, be termed, "In- 
vestment Societies " — is far from satisfactory. That such 
would be the case might be presumed from the fact that the 
statutory provisions now in force relating to Building. Societies 
were evidently prepared without care, and are, in great mea- 
sure, borrowed from the Benefit Societies Acts — statutes 
relating to associations whose constitution and objects are, in 
many respects, dissimilar to those of Building Societies. The 
discussion of some of these provisions seriatim^ to which we 
will now proceed, will, we think, sufficiently justify our 
assertion. 

And first, as to Shares in such Associations : — 

The utmost value of a share is limited to 150Z. ; the utmost 
value of a monthly subscription is 20s. It has been, how- 
ever, decided that a member may hold shares together exceed- 
ing 150i in value.^ 

2ndly. The value of a member's ishare or shares is to be 
secured, by way of mortgage " to the Society until the amount 
or value of his share or shares shall have been fully repaid to 
Euch Society, with the interest thereon, and all fines or other 
payments incurred in respect thereof." 

3rdly. No member is to receive, or be entitled to receive, 

* Morrison o. Glover, 19 Law Jour., N.S., Excb. 28. 



U Ben^ BnOdbiff SaciHin. 

from tiie fiindt of the Sooi6ty> *'any interest or diyidaiMl^ bj 
f0«y of anmuU or other periodieal frroJU upon any •hfores in 
suoh Soeiety until the amomit or value of hi$ or her ekmre 
shall have been realised, except en the withdrawal of sach 
member^ aooording to the rules of such Sodety then in ferea 
(6 & 7 W. 4. a 3£. § 1.) We piesnme Mr. SeratoUey refiBis 
to these provisions when speaking of Terminating Societies} 
he says (p. 47.), ** In the first danse of the Building Sodety 
Act, it is provided that the duration of a Sooiefy, and the 
consequent continuance of the bonowers' repayments, shall 
depends not on any number of years spediied in the p«K 
spectusy but upon the actual completion of the fuO amount of 
the unndvQMoed shares *«<« if there be a defknenoy [at the end 
of the term of a Terminating Society], from whatever cause 
it may proceed, then must all the members, borrowers as well 
as non-borrowers, contique thdr subscriptions for such addi- 
tional number of months as may be necessaiy, unless they 
should all unanimously agree to dissolve the Sodety, and put 
up with tlie loss sustained.'^ 

This result has^ we believe/ been experienced in not a few 
instances ^j where the prospectuses of Tenninatii^ Societies 
have promised that shares of a given amount shall be accumu* 
lated within a space of time so short that unless an enormoosl 
rate of monthly compound interest (say from 12/, to 20& per 
cent, per annum) were chaiged on loans, it would bo impos- 
dble that their promises should be realised; while^ at the very 
same time they profess to discount loans at rates not exceed* 
ing 7/. or 82. per cent. We think, however, the preceding 
observations of Mr. Scratchl^ are scareefy reccmcikble with 
a statement contained in another part of this wcnrk, where^ 
referring to the management of Permanent Sodetiec^ he re* 
marks (p. 55.) that, '^ the members who become borrowers 
e^ omce cease to he ineeeiers in req)eot of the shares on which 
they obtain advancei^ and do not partidpate in any c^ the 
subsequent liabilitieB or expenses of the Society, nor, conee* 

' Mr. Scratchley tells us that » London Society, of ▼hich the pioposed dur». 
tion was ten years, has lately decided that from the extent of its losses by 
adtraaeea on ksuAcMst or tiad security, H» tarm laml W ettenicd In sixteen 
years. (P. 47.) 



quoitijry in itt prafita." And after vtating tlmt the genoml 
liabilitioi ave pxoTided tat, by taking, aa the bam of llie eal^ 
eiilatioB8» a higher rate of interest for the repaymenta than is 
actually gnatanteed to the inrestera for the leaKaation of their 
aharea, ho adds, that the ^difibrwiee in the rate of interest is 
tempondly withheld from the inveaters in order to form a 
management and oontingent fond for the purpoaea of meeting 
the ezpenaea and the eontingenoiea of loaa on the mortgages*'* 
And that while. <* the borrowers' repayments are for a fixed 
term of yeara, whatever be the subsequent condition of the 
Sodety,^ ••••*' any Mtrpbts profits' which may arise 
beyond the promised amount of the advanced shares are pe* 
riodically and proportionately divided among the investers in 
the shape of a bonus, to be paid to them with ihe other 
sums due on the oompletion of the subseriptions on each 
share.'* (P. 58.) 

Now as it appears to ua^ the language of ^ Building 
Sodiety Act ought to be of the same force whether applied 
to Terminating or Permanent Societies ; and that the bor- 
rower^ mortgage ought to be continued ^^ until,'' and onlt 
untU, '^ the amount or value of his share shall have been fully 
repidd." The system above alluded to, seems to imply that, 
in Permanent Societies it may, for the advantage of the in- 
vesters only, continue for a longer period ; but the meaning 
of the word *' repaid'* cannot surely be confined to the pay^ 
ments actually made by the mortgagor ; it must also include 
their resulting aceumuktions, which will, of course, vary in 
amount according to the losses or rates of interest at which 
various investments have been made» We contend, there^ 
for^ that such a syst^pi unduly favcKura mere invesfceri^ 
while, for any thing that appears in the Act itseli^ the value 
of a share, whether it is to be repaid by the borrower or to 
be realised by the invester, should be calculated on precisely 
the same principles* Indeed, the object of the L^islature 
aj^tears to have been to give assistance to borrowers rather 
than to investers. For the Act recites that Building Societies 
were established for the purpose of raising a fund to assist 
the m^xibers in ^^ obtaining a small freehold or leasehold pro- 
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perty.". It is, undoubtedly, most desil*able both to borrower 
and invester that the. period of subscription should be in 
effect limited by calculating the loan at a higher rate of in- 
terest than the repayments; but if this system is adopted 
merely for security^ why should it enhance the profits of the 
latter at the expense of the former ? Take the extreme. case 
of a succession of losses which might more than swallow up 
the difference of 21. per cent, which, is to form the reserve 
fund. Would not a rule which should throw any additional 
loss upon the invester only, contravene the spirit of the Act ; 
and is not the result the same if the investers alone partici- 
pate in the profits f We would, therefore, surest that the 
period of subscriptions should primarily be left indeterminate^, 
and be ultimately ascertained by the time at which the stan- 
dard value of a share. may on the average be realised. The 
argument for this system is the more forcible in every Society 
which professes to make advances with varying rates of dis- 
count ; for the discount paid by every individual mortgagor 
should be to the invester a sufficient premium^ on the indi- 
vidual risk; and the mortgagor. being still in some sense an 
invester should, while he remains liable to contingent losses, 
participate in any contingent profits which may result from 
the high rates of discount paid by other borrowers, 

^' * According to Mr. Stone's rules, the subscription of every member is to last 
for the definite term of ten years from the time of his joining the Society. 
Surplus profits, are, however, to be shared by borrotcera as well as investers. 
(Rules 6. 8.) His system seems so far equitable enough; but we contend that 
as the borrower joins the Society for the purpose of obtaining a loan, when his 
loan is repaid his object ought to be considered as attained. Yet, whenever 
there are surplus profits, although his loan is actually repaid, he will, according 
to Mr. Stone's plan, continue his subscriptions only to receive them again in the 
shape of a bonus. 

' Mr. Scratchley, in his second edition, observes, p. 56., that ** several well- 
disposed ( ! ) persons have exclaimed against an apparent disadvantage offered to 
borrowers by the new (Mr. S.'s) system.** We confess it is an offer which we 
should hesitate to accept, spite of Mr. S.'s argument that **the borrower has 
the enjoyment of an immediate profit which is on]y prospective to the invester.*' 
An argument which, by the way, seems as applicable to Terminating as it can 
be to Permanent Societies. Is there not sufiScicnt compensation to the invester 
in the high rate of interest which he ultimately receive!^ the burden of which 
falls on the borrowers ? And supposing a very large majority of members are 
borrowers, is it fair that the remaining investers should divide aU the profits ? 
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In addition to discount, some Societies require interest on 
the advances. This is only another mode of charging^ a 
larger discount ; for^ besides the premium or amount of dis«» 
count thus actually given by the borrower, he thus virtually 
gives a further premium equivalent to the present value of 
the annuity which he has to pay by way of interest on his 
demand. 

The order in which loans to the members are to be made 
IS in practice variously determined. In some associations the 
member who offers the largest premium, tl e. discounts at the 
highest rate, is entitled to the preference; in others, one 
uniform rate of discount is charged, and the order in which 
loans are made, is determined by ballot or the priority of 
application for them ; bnt while either system has its advan- 
tages, those of the latter may seem to preponderate. We have, 
however, heard it alle«:ed that where loans are discounted at 
one uniform rate, the member who obtains the chance of a 
loan by ballot, or any other contingency, sometimes disposes 
of it at a still higher premium; and if there be any foundation 
for this statement, it would appear that in such a case in- 
dividual members reap an advantage which should have be* 
longed to the Society itself. We think, too, that there may 
be a better reason for varying the rate of discount in parti-^ 
cular cases ; viz.-^--the sufficiency or insufficiency of the pro- 
perty proposed as a security ; for while the rate of discount 
should be always so lai^e as to leave a sufficient margin over 
the rate of interest promised to the invester, still, on prin- 
ciple, it should, in some measure, be determined by the in- 
dividual risk, and should be larger in proportion, as any indi- 
vidual security may be deficient. 

4thly. It has been before observed that minors are 
capable of holding shares in Building Societies ; and as the 
law at present stands it seems that they may even hold office^ 
in such Societies. Mr. Stone proposes to give to married 

^ The charge, if regarded merely as nmple interest on the loan, should di- 
mipish with the borrower's debt ; see Scratchley, p. 40. But the principles of 
nnqjJe interest are inapplicable to Building Societies, and the plan itself seems 
complicated, and likely to work with unfairness. 

■ See and compare 10 Geo. 4. c. 56. s. 32. with 13 & 14 Vict c. 115. s. 33, 

VOL. xir» c 
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wonien fhe privilege of becoming memberid : he woiild make 
thein " liable to the rules of 9 Society ia tbe same manner! 
so far as may be (!) as if they were uninarrieiL'* ^ We must 
not omit to mention a recent case' in which the laid Yioe'* 
Chancellor of Engknd decided, that a Joint Stock Company 
was excluded from being shareholders ' of a BiiiHing Societyi 
His Honour's judgment seems to have rested partlj^ on the 
cifect of the rules of the particulat Sodiety * in questidn ; 
partly ob the policy and . object of the Building Societies 
Act. It has howerer been urged (but apparently without 
much reason) that its principle would, if carried, otit^ exclude 
jmnt tenants as well as a joint Stock Company from being 
such members. We can only say that if this be the effect of 
the decision, its results would be fraught with the utmost 
inconyenience, and the sooner some legislatiye remedy is 
provided, the better. 

Let us now pass on to the examination of the subject 
matter to which these associations are applicable. 

Strictly speaking, this seems to be confined to ^^ the en-* 
abling each member to erect or purchase one or more dwelling 
house, or dwelling houses, or other real or leasehold estate, to 
be secured by way of mortgage to the Society." It may be 
observed that notwithstanding that the terms " Freehold of* 
Leasehold property," only appear in the {Preamble of the Act| 
the words " Beal Estate " are generally supposed to extend 
to Copyholds as well as Freeholds ; but be this as it may^ 
the language of the Act seems to contemplate those purchases 
only, which are made by members in their private capacity^ 
and are followed by mortgages of the purchased property to 
the Society. Besides, however, investing on such securities, 
the Society may alsOj under the Friendly Societies Act^ (in- 
corporated with the Building Societies Act,) lay out its 
surplus funds *^ on real or heritable securities, or heritable 
property, or in the public stocki9 or funds, or Government 
securities in any of the chartered banks in Scotland, or in 
the bank of the Commercial Banking Cotnpany of Scotland." 
It may, therefore, lend money on mortgage to strangers, Aid 

^ Stone, p. 228. * Dobinson t;. Hawks, 16 Sim. 407. - 

' 10 Geo. 4. c. 56. s. lis. ! 



flklidto ItilbwfiffiembimM ftnd it sbould »eem iti thid latter 
caa^ thute would bd 210 M^Mtf in a loftH though made at moto 
th^ 5f. ^ei? eent pei* ftnu.^ 

Thg Bodtet;f tftn also make ita oWil rul^) '* eo that they 
^fd not i^upl^t i^ the i^xpfegri ph)Vi&ions of the Building 
Sooietlei Am, und td th« genemi lawi of the realm." Here 
the qn^ticm fetrlseisi is it t>os8ible> under thi^ provieioni ia 
eoiifei^ ofl a Society by itd rules authority^ firgt^ to invegt cui a 

Society^ in the purchase of real or leasehold property, and tO' 
resell subh property ? secondly^ to borrow ? tn answer to the 
former of these queriesi it seemi^ that ft rule authorising pur^ 
ehaeee by the Bociety5 would in spirit be repugnant to the 
6lau8e abote aUnded to in the FrieUdly Societies Act) em- 
powering only ispecified intesimehtii ; and we i^re not aware 
that in practice such ti rule is ever adopted \ but with respect 
to the latter, ^ regulatiou empowering the committee to 
borfow^ is far from unusual^ and is often so framed as to 
donfer the most unlimited authority. Practically speakings 
such ft i^e may not indeed be productive of much evil^ as* 
the persons who make the advances> are careful for their owti 
sakes that their loans should not be imprudently large \ and 
if A Society^ by paying moderate interest, can command 
capital which may be very advantageously employed^ the re-" 
iult must tnanifeetly be beneieial. Cases, might howevef , 
arise where such a power could be abused ; and if its exercise 
would render the members of a Society in any wfey person- 
ally liable for a loan thereby contracted^ they might suddenly 
find themselves sUbjebt to responsibilities which they little an-^ 
licipated« Thesie are matters of some importance ; and, espe-* 
IdaUy ISO to a modification of Building Societies, to which w0 
have before alluded^ and which, whether from political or 
other infinenceSi has lately become very fashionable among 
the working dasses^-^we i^efer to Fi^ehold Land Societies^ 

The dstensibie object of these Associations has been to 
extend the elective franchise by enabling their members to 
become owners of freeholds which are severally of the destf 
yeftrly Value of 40^* oi: ti|)W^rd8 } aUd to thi^, (perhaps tem* 

&. • .. ' \. J..€iitbiUdi Kingdodi, 1 ^xch; Eefi. 4d4i 
* Silver v. Barnes, 6 Bbgh, N.C. 180. • 
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porary) circumstance they may owe mu6h of their success i 
another cause of It may result from the satisfaction which the 
poor man often feels in knowing that even he can become a 
landed proprietor ; but it is, we think, chiefly attributable to 
the comparatively low standard value of shares which thia 
species of Building Societies have adopted ; — an arrangement 
whieh renders their monthly subscriptions proportionally 
small, and consequently better adapted to the capacity of the 
working man's pocket. 

The system of these Associations is a development of the 
principle of combination adapted to the purpose of purchasing 
landed or house property. In ordinary Building Societies, 
separate and isolated purchases are made by members in their 
individual capacity ; but it is obvious that if several transac- 
tions of this nature can be amalgamated into one and the same, 
a material saving must result ; for the purchases which would 
separately have been made at retail prices, have, when united, 
the profits derived from wholesale dealings. Now the chief 
object of Freehold Land Societies being the mere obtaining 
for each member a vote, while the exact site of the property 
on which the vote depends Is a matter, comparatively speak-* 
ing, unimportant, they present a very favourable opportunity 
for securing the advantages Incidental to extensive purchases* 
As, however, purchases by such an Association itself, do not 
seem to be within the purview of the Building Societies Act ^, 
it is usual for some of its directors personally to undertake 
the purchase of large (;[uantitles of land, which are subdivided 
into plots of the yearly value of at least 40«. ; such plots are 
then distributed among the members at cost price, and any 
member who Is unable at once to pay the purchase money of 

* Among the reasons which would have precluded the Registrar of Friendly 
Societies from certifying the rules of the National Land Company (Mr. F. 
O'Connor's scheme), was the following : — that the ohject of the Company was 
to purchase land, erect buildings, and allot them, &c. (See Evidence before 
Select Committee on the National Land Company, Parliamentary Papers, 
1847-8, vol. xix. 3242.) The object of the National Freehold Land Society 
registered by the name of the ** National Permanent Mutual Benefit Building 
Society,*' is stated to be " to raise by the subscription of the members, and ia 
shares of 30/. each, a fund out of which each member shall receive the am6unt of 
value of his share for the erection or purchase of a dwelling-house," Src See 
Thompsoui p. 163. • . 
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his plot^ takes an advance from the Association, in the same 
manner as &om an ordinary building society. The saving 
effected by such a system must evidently be considerable ; 
but vrhile we cannot wonder at its success, we must remark, 
that (leaving out of consideration the question whether it is 
prudent for the working man to invest on property which he 
may be tmable himself to occupy, and of which it may be no 
easy matter for him to collect the rent,) as those who borrow 
of the Freehold Land Societies pay for their loans a rate of 
interest which would in other cases be considered exor- 
bitant ; so these loans can only be remunerative where the 
returns which can be obtained are large ; in other words, 
unless the property purchased by a Freehold Land Society 
can, from its adaptation to building purposes, or from any other 
cause be rapidly improved in value, the only beneficial results 
to the working classes will be, that instead of spending the 
whole of their earnings, they will lay by a portion on no very 
profitable investment. It should be observed, too, that a 
member who has become the actual purchaser of property 
will tiot be entitled to a vote unless he receives annually 
40«J clear of all deductions^ including, under this term, sub- 
scriptions for the repayment of the loan which he may have 
contracted on his purdiase.' 

1 Copland v. Bartlett, 6 C. B. Rep. 662, 

' A part of the machinery sometimes employed for these associations, and 
which has been alleged to be indispensable, consists of a bank, denominated a 
** Land and Labour Bank,*' designed to facilitate the investment of the sub- 
scriptions, and the profits of which were to be distributed among the members of 
the Company. Mr. O'Connor's Company originally carried on such a bank in its 
corporate capacity ; subsequently, it being considered that banking was out of 
the province of the Company, Mr. O'Connor individually undertook the manage- 
ment of the bank on behalf of the Company. (Evidence taken before Select 
Committee on National Land Company, 968, &c.} And thus the Association, 
with a confiding spirit which in ordinary business might prove hazardous, was 
willing to rely on the responsibility of a single person. 

If the Company could not thenuebj€» carry on a banking business, they could 
scarcely do so by means of an agents And therefore we doubt whether the de- 
aeription which has been applied to Mr. O'Connor as being the agent for the 
National Land Company, is strictly accurate. (Evidence, 3031.) Again, al- 
though the Company may have participated in the profits of the bank, is it clear 
(assuming that this ought not to have taken place) that its members would be 
considered as partners with the ostensible manager of the bank, and as such 

c 3 
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Grwtiag, howeyerj that the theory ef these Aa^omation^ 
hf^ many excellenoes^ the quaation whether {t doea not 
involve legal diffioulties^ aeema not a little intrioate. We 
are inclined to coQOur in Mr. Stoned ^ opinion, that the pro«- 
visions of the Building Society Act have been ^trained for 
th^ purpose of mabipg them appUcablQ to aueh an Aasodation } 
and that if it^ real nature a^d objecta w(»<q to appear in any 
proo©§4ing ^iii a court of juaticQ, it oiigbt be considered for 
£|om§ purpoiea a mere partnership. For, though it may be 
admittQdj that wbil^ luch an asabciatibn is not in its cdlective 
oapacity inv^lyed in the purchase of land, ite proceedings may 
\)Q strictly rdgula? I the real question is, whether it oan for 
aU purposes avoid being so involved? 0\ again, should any 
difference aiipo between the purchasing directors and thc^ 
AeaoQiation, has the latter^i as a Building Society, any equity, 
which it oould enforce against the former, so as to oblige 
tjiem to perform the implied duties which they have under^ 
tak^n ? And V liueb equity exist, is it ta be enforced by means 
^ the §ummary itatutory remedies belongmg to Benefit 
godetiei, or th§ tedioua and expensive j»H)C6edings of the 
Court pf Chawgefy ? 

' Agaiuj the summary remedies possessed by Building Sooie<^ 
ties for enforcing rights and liabilities as between their mem- 
bers, might prove very useful in some other schemes connected 
with the acquisition of landed or house property ; such, for in- 
stance, are associations formed for the purpose of building seve- 
ral dwelling-houses^ forming streets^ squares, 3pc,, tQ be either. 

distributed among the membeys, p? apjd for tb^ii? benefit, or 

for erecting lodgingvhpuseii, intended to receive large numbers 
of the poor. But while the saving to be eflFected by thus 
g^cting in concert is pbvipugly considerable ; aQd vhile these 
assopiatipni may be at once safe and profitable, provided that 
a judicious nianagement can be ^ecuired, they seem to involve 

li8l)le jpintly with |iim to third peraqnij? (Evid^qp?, 9Pg8, &^.) On $b« othw. 
ha^d, th^ funds pf the Company, wb§n gipaploye^ fq|: ])«iKing pwrpQS9i| ver^ 
manifestly mi^appU^d by the ^irectpfs, uqIqm the T§gu)atipn« qf %\i% Cpiupwy 
expressly authorise4 sucji ^n application, r-. ggfi ijp^, v, fieffHtmr offaini Stqak 
Companies, re the Natioijal l,^i Cojnpapy, l§ J^tt p< 7i (WQ p. 9») 
* Stpnei gee pp. p7, ^8, 
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a spemes of praetical trading not very demrable for In^i^ment 
Societies ; and if it were attempted to carry out such schemei 
under the provisions of the Building Sooiety Act, difficulties 
might be.apprehended even more serious than in [the case of 
Freehold Land Societies. If so, and if, too, according to a 
late case^ they do no^ sufficiently partake of the character of 
trading companies to be within the provisions of the Joint 
Stock Companies' Act, they must be considered in the light 
of mere partnerships, and in that case, granting that some of 
these schemes promise to be of great public benefit, it would 
be too much to expect that responsible persons could be found 
ready to embark in them, when by so doing they are to incur 
the liabilities commonly attaching to partners, i^hile they 
could scarcely expect any considerable returns. 

We should be glad to see any change in the law which 
might favour such schemes, either by rendering the position 
of the shareholders more secure, or by increasing the profits. 
The repeal of the Window Tax will prove a great boon to 
some of these schemes, as this will wipe out a considerable 
item in their annual expenses. It has also been suggested, 
that some simple mode should be afibrded to their members 
and promoters generally of guarding against unlimited liabi* 
Uty, instead of the expensive process of obtaining an act of 
parliament or Koyal Charter.' Limited liability, it is urged, 
secures the interests of shareholders in an association, without 
materially prejudicing those of strangers. If the latter 
ehoose to incur risk by dealing with an association whose mem<- 
bers enjoy the privilege of limited liability, they do so vo^ 
luntarily, and with full notice of the possible consequences. 
It might be added, th^t however prejudicial the general 
introduction of the system of limited liability might prove in 
a commercial nation, as having a tendency to weaken credit^ 
an exqeption might fairly be made in favour of some of these 

* ' See Reg. v.Eeglstnir of Jeiat l^toek Companies, r# National Land Com* 
pany, 15 Jur.^j,?., . Tl>B dwsjpiw.ift tJiis fl^e Jia^, bqFfWi \m^ qVPP^il^ne^i 
and we think with reason. See an articleln the Jur. vol. xv. p. 67. 

' The cost of obtaining a charter for the Metropolitan Association for Im- 
|^ovtng> the Dwellings of the InduattiQiu ClasBes». wv tipirard« pf IQQQ/. — 
Evidence of Select Committee on Savings of Middle and Working Qlmgp^t S^l* 

c 4 
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iBchein^^ But even granting that there may be arguments 
against limited liability^ no objection could attach to the 
system which should provide a summary remedy ag«iist the 
fraud or caprice of a dishonest or obstinate shareholder; and 
unless any better means can be suggested for this purpose^ 
why should we not employ machinery similar to that pos- 
sessed by Building Societies ? 

Mr. Stone urges (p. 56.\ and, we think, with some reason, 
that the system of Building Societies is as applicable to pure 
personality as to leaseholds. The name ^^ Building Society," 
no doubt, had its origin in the fact that any one, who, by bor-^ 
rowing money, and thus becoming the purchaser of a dwell- 
ing-house, was enabled to save his rent, amounting to from 
77. to 107. per cent, upon his purchase-money, could afford 
to pay a high rate of interest for his advance; and thus the 
system was peculiarly suitable to this species of investment. 
It is, however, equally appropriate to every other case in 
which it would be profitable to take an advance at a high 
rate of interest; and there does not seem to be any reason 
why it should not, under certain restrictions, be applicable to 
loans, upon the security of at least such personal property as 
is 'of a durable character, as trade-fixtures, furniture, &c. 
Many objections may be uiged against such securities ; but, 
as Mr. Stone observes, we have a sufficient answer in the 
fact that money is advanced upon them even now ; and if so^ 
and when, as not unfrequentiy happens, these are the only 
securities which a borrower is able to offer, why should not 
the relaxation of the Usury Laws, the summary remedies, 
and the other privileges given to Building Societies, be 
extended to purely personal property ? Mr. Stone proceeds 
to argue, at some length, that a change should be made in 
the law with regard to reputed ownership of personal chattels, 
at least in favour of Benefit Building Societies ; this, how- 
ever, is a matter of general policy, which we think is not 
necessarily connected with our present subject, and we shall 
content ourselves with having merely alluded to it. 



' See Evidence before Select Committee on SaTings of Middle and Working 
Classes, 486, &c. 
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Next^ as to the Rtdes of Societies j the mode of altering them, 
and the methods of enforcing them^: — 

The enactments at present in force, define (as far as Ian* 
goage, which is singularly ambiguous, can be said to do so,) 
the limits of powers of management belonging to Building 
Societies and their Conunittees with an exactness which 
seems very imnecessary. It can scarcely be required that 
the conditions for making or altering rules should in every 
case be precisely similar, or that the number of members of a 
committee necessary to form a quorum should invariably 
bear the same proportion to the whole number of committee- 
men. Every unnecessary legal restraint imposed upon the 
free agency of an association is as much to be deprecated as 
interference with the liberty of the individual subject. The 
difficulty is, to know what amount of restraint is practically 
speaking necessary: but we think a successful solution is 
given in a clause introduced into the recent Benefit Societies 
Act, which, although it provides against any uncertainty as 
to die mode in which such matters as changes in the rules 
are to be regulated, allows scope for that variety which dif-* 
ference of circumstances may render desirable. It merely 
enacts S that in the rules of every individual Benefit Society 
there shall be distinctly set forth, among other matters, the 
manner df making, repealing, or altering rules, of appointing 
certain officers and a committee of management^ and the 
powers and duties of each. 

The manner of enforcing the remedies and rules, &c. of 
Building Societies is a subject which deserves special atten- 
tion. At present^ frauds practised upon these associations 
are cognisable by two justices of the peace, who may punish 
by fine or imprisonment. Disputes between a Society, or 

' As to the terms on which securities made to Building Societies may be 
redeemed, compare Mosley v. Baker, 6 Hare, 87.; 1 Hall & Twells, 301. ; with 
Seagrmye o. Pope^ 14 Jur. S42. Mr. Stone, p. 151., alleges that, in the former 
case, the master was directed to find ** the preaemt value of the future payments 
in accordance with the mortgage deed." In the side note of the case, the direc- 
tion is stated to have been that the fiUure payments should be treated as if 
" immediately due," 

' IS & 14 Vict c. 115. s. 4. pt. 2. 

■ 10 Geo. 4. c 56, ss. 25. 27, 28, 29. ' 



t6 B0i^fit BvMiiig So^HptieiL 

fjij person acting under them, find any individual paenlber 
thereof^ or person claiming on aoQOunt of mj membar, are to 
be determined by justices of the peaQe or arbitration. Justices 
may also enforce the award of any arbitration, and from tbeiif 
decision there is no appeal. And here it may b^ noticed, that, 
with regard to Benefit Societies only, the recent Act^ pro^ 
yides, that questions of Equity may be settled by th^ judg^ 
of the Qounty Courti and the tw^ntyreightb section, alio em* 
powQH the Registrar in certtdn cases summarily to compel 
trustees m^ other persons to deUver up funds, books, and 
other property belonging to a Society, Thus it will be seen 
that Building ^cieties do not ordinarily come iii^der thQ 
cognisance of the Superior Courts of Law and Equity, an4 
though cases ^ affectiug these Societies are sometimes, from 
their connexion with collateral matter, brought under thQ 
notice of these Courts ; still their inclination is to interfere 
with such questions as littlq as may be ; and, probably, they 
are sufficiently occupied, without haying to give their atten- 
tion to matters which are the subject of a peculiar statutory 
jurisdiction. We confers, however, we are not contented 
with a systepi which must frequently leave the decision of 
points of much nicety to those whose experience cannot have 
qualified them for dealing with such subjects, and then, denies 
the right of appeal : we do not ^require to be informed that 
(iheap law is a very excellent commodity, but well do WQ 
know that bad law is always dear ; we are confident, too^^ 
that unless judgments are carefully prepared, they cannot 
be consistent, and where they are inconsistent they must be 
costly. Might not the difficulty be in some measure avoided 
by giving parties in dispute the option of referring to thQ 
decision of thq i^egistrar ? — Si|ch a course need i^pt involve 
much expense in individual instances ; and although, perhaps 
as a compensation for an increased measure of responsibility, 
it might be prudent to attach larger emoluments to the pffiqe 
ef iUgistrav, yet^ eonsidepuig the tnoreaaing importanee and 

* » IS & 14 Vict. c. USJ'bJQS. ' 

' Morrison v. Glover, 19 L. J., N. S., Exch. 20.; and see Hsrmer vl 
Gooding, IB Jur. 400., V. C. Knight Bruce* Trott v. Hughes, 16 Xi, T. 260., 
V. C. Lord Cranworth. ....... 
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If vimuffi pf jEayeptoxent A$8€iQiati6ii8, the mete fidcUtioQiil outi 
]f^j would, t^ ft tni^id Qlg^tiQiij, if it were probable that tbQ 
Hlggeate^ ^h^ng^ wigbt r^nuU iu an improvement* 

W§ wiU i9pi)olude our poUo§ of the law of Building Socie- 
ti^Sj by r^errinp to th^ vMam ^ which they can be diesolped^ 
^ baa b^W previously obaenred^ they are not. within th^ 
purview Qf th^ Joipt Stock Companies Winding Up Act# 
and th§ only enactment which can be held to bear upon tbl| 
point, 19 Uie i)$th section pf the Benefit Societies ^Aat^ 
10 Qea 4* Of 56. | but wh^n we add that this clause, afteir 
requiring the oonsept pf five sixths in value of the then eic-r 
isting members of a So^^icty for its dissolution, goes on to 
provide that the ^^ ^ou^eut of all persons receiving jselief from 
the Society shall be necessary ; " and that, *^ for the purpose of 
ascertaining the votes of five sixths in value, every member 
shall be entitled to one vote, and an additional vote for every 
five years he may have been a member," so that ^^ no one 
member shall have more than five votes in the whole ; " we 
need offer no comment upon the incongruity of the provision 
to the subject matter of Building Societies. Unless, however, 
tbia provision can be acted upon, the concurrence of all per-> 
fpns interested in such an association would be necessary for 
its dissolution^ Here again, there seems room for improve*^ 
pent. If, as Mr- Scratchley asserts, many Societies are con« 
Stituted on erroneous principles; if it would be sometimes 
advantageous to amalgamate different associations into one 
and the same, or to change the character of a Terminating 
into that of a Permanent Society, then surely the greater the 
facilities fpr this purpose the better ; and this we would sug« 
gest forma apother instance, where, by vesting suitable au^ 
thority in the Registrar, ev^y obstacle might be removed, 

Tbftt the popularity of any project is no criterion of its 
luccess, is a preposition, which, after recent experience in 
Bailwfty speculation, needs but little proof 1 anc^ therefore, 
in QTS^ag the furten^ra o£ Investment Associations, we would 
not be thought to found /our argumenta on the mere nu^ 
merical quantity of their members. Indeed, we wiUipgly 
^mit iSbsX the 4u6stion, whether these Associations have met 
with universal success, is ona OH which very different cob- 
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elusions may be fonned. Thus their application to the wants 
of the worldng^man does not appear to have been altogether 
successful^ at least until the introduction of the Prediold 
Land Societies.^ The subscriptions have been too high, and 
if the operative could but just afford to pay them whilst in 
full employ, how could he meet them when unable to procure 
work, or incapacitated for it by illness. Xiabouring under 
misfortunes such as these, he could never hope to pay up 
even the arrears on his subscriptions, much less any fines. 
Some Freehold Land Societies \ indeed, profess to obviate 
the difficulty by allowing temporary suspension of sub- 
scriptions without imposing fines. This is an arrangement 
which can only be carried out where the period of sub- 
scriptions is left indefinite, to be determined by the time 
when the amount of a share shall have been paid up. And 
even then, if it be applied to those members who have re* 
ceived advances, we question whether it does not operate* 
with a degree of unfairness on those who have not done soj 
not to mention the necessity of enforcing the utmost regu- 
larity in adjusting the finances of any large undertaking. The 
system, however, is more suitable to the circumstances of those 
persons who depend on some periodical income; yet, even 
with them, it has often failed of success. In some cases the 
scheme has been eagerly embraced by those who fimcied that 
they had discovered schemes of golden promise, and have 
afterwards realised the unpleasant fact that they had been 
paying extravagantly for their anticipations. In others the 
affairs of Associations have met with grievous mismanage- 
ment, which has led to consequent losses. We muntain, 
however, that to the borrower who has the prospect of a toler- 
ably regular income, and who, for the sake of obtaining a 
loan, can prudently afford to pay a high rate of interest, the 
system ought to be eminently usefuL We repeat myht to be 
80, for whether it will be so, must in great measure depend 
upon the constitution and official management of the indi- 
vidual association which he selects. 

' ETidence before Committee on Savings of Middle and Working Clasaei^ 
507. 558—554^ 
* See Financial Beform Almanac, p. S7. 
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Mr. Scratchley has some remarks well worthy of attention, 
on the care to be exercised In the choice of officers, the frani-* 
Ing of the rules, and In the calcohtlon of the original tables, 
by which rates of interest and discount are to be r^ulated ; 
and of the annual financial statements, which are to test the 
success of an Association. The strictest impartiality and in- 
t^rity are indispensable qualifications for all the officers. It 
Is necessary also to have an accurate secretary, prudent sur> 
veyors and solicitors, but more than all a skilful actuary, as upon 
him must chiefly depend the original constitution of a Society* 
and he Is the person who can best judge of its progress. 

Our sketch of Building Sodeties would be incomplete 
without a brief notice of a subject which falls under the 
peculiar province of the actuary — the mode in which the 
principle of Assurance is applicable to their objects. Mr. 
Scratchley has, in the second edition of his work, discussed 
this topic at some length, and especially with reference to a 
projected scheme for colonization, and we shall, therefore, 
content ourselves with stating some of the results at which 
he appears to have arrived, and refer our readers to his useful 
book for further information.' 

The income of many a subscriber to Building Societies is 
dependent on his own exertions, and consequently ceases 
with his death ; and it is obvious that to such a person It may 
be a matter of great convenience to pay a slightly increased 
subscription, if, by so doing, he can relieve his representatives 
from the burden of any payments to which they might other^ 
wise be liable, in the event of his dying previously to the 
natural expiration of the term of his subscription. This 
object is to be attained by Assurance On principle there 
does not seem to be any reason why any Building Society 
should not unite with its specific objects, and for the use of 
its own members, the business of Assurance, and thus secure 
to itself any resulting profits; but as these Societies are not 
always sufficiently extensive to obtain a proper average of 
risks, and as neither their constitution under the existing 
law, nor their management, present facilities for thus ex- 
tending their operations, they almost invariably avail them* 
selves of the assistance of some distinct Assurance company. 



follows t-^ He majrdit onc# 0£febt a& ASBUifbiiaei ^^liftl to 
the amount of hk Ibiui^ by a whole life poliey } bf he tAkf 
effec^t a tem^orAry pblioy tbr raciliingi In the Wei6i 5f hii§ 
death beft^e thi^ ntelurdl expirtktita of tW teim df hid 8Ub» 
Bcri^tion, either stieh portion tif bis loa^ ad miky foi* Ih^ titrii 
being remain owing, or (which is perhaps a itnord simple 
method of arriying at the same result) thd payment by Ihd 
Company of all the subscriptions atid other payments fof 
which bis representatives woiild othe)*wise have become liabl^« 
Circumstances must decide the ijuedtiofi Whethel*, iti tknf 
individual inetaiice^ a whole*life' or A lempoHSiff policy is 
preferable^ but for a whole-life policy the pfetbiums are Of 
course nMadi larger = than those i-equired for a teitipoi*ary 
As^urancei According to the system of temporary AisUrancid 
just mentioned^ it is evident that in propoKion aS a larger 
amount of subscriptions has beeii paid, the amoUnl Sedured 
by the Assurance, and consequently the risk dimiiiishes; attd 
for this reason the preminms are genei^lly made to decrease^ 
eithw tinifohttly, or, more eorredtly, by a rate |)rdportIonal 
to the decrease of the risk itself* This plan is, howevef j 
Open* to the objecfion that at the eommencfemetit of the 
Assurance the payments are disproportionately large ; and 
that, too, in all probability, at the very time Whefl the bOf*- 
rower is least able to afford them, although there May be 
instances where the converse Is ti*ue; as, for example, itt 
loans for the purchase of house property, itt which, whilst th6 
premiums continue large, the expenses of repairs are usually 
trifling.' On the Other hand, the platl of paying uniforrii 
premiums presents, according to Mr. Scratchley, the twofold 
difficulty — that, if the assured dies during the first half of 
the period of subscription, the assurance company haS #eeeived 
too little in proportion to the risk inOurf^ed, but If he SiJHi^e 
this interval the contrary takes place, and thetii, as he Will bd 
paying dearly for his risk, he will have a direet mbtife fof 
dropping his policy. ' ' 

- Mr. Scratchley suggests ad a s&lution of the dificfltty tbal 
the first year a larger premium should be p^id,^aBd afterwards 
that t|^ p*emium should be unifo^« Tbi^ ]^Tai^ appieftIM td 
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to ttB to dimihisli^ bat not td t^ifibve^ tte difficulty/ Wd 
would suggest thttt it should be optiotial to a borrower ta 
ehoode the decTeasitig^ unifbroi^ or 9<trd& increacdng, rate of 
premium^ but that his eleotion bnce ihade should be irre-^ 
vocable^ and thai the Sotieiy should keep up the policji and 
tfharge the premiums tA well a^ subeeriptions upon the secu^ 
rity giveii by such borrower^ He would thus be pretented 
from redeeming his security, except on the terms of paying 
an equivalent, as well for future premiums as for future buIh 
^oriptions; and since, while the risk would decrease, thd 
value of the security to the horrovoer would incnrease, he would 
not be under any temptation to incur the chance of the sale 
or foreclosure of his security by discontinuing the policy. 
With such a check on the person who had assured, and 
assuming that the average probability of his dying in the 
first bt secolid half of the tetm of 6ub^riptibn can be (Calcu- 
lated, w6 do not see why it should be any objection that the 
Company -will, in fact, lose ip the one case* or gain in th^ 
other. The dmouht of the uniform premium Would, of 
€0Urs6, be Regulated by such average probability. We need[ 
only add that, \vith slight modifications, the same plan of 
Assurance might be extended to mere investers. 

The project for the application of the system of Building 
Societies to colonisation is merely an extension of the ischeme 
bf Freehold Land Societies ; and the remarks which we have 
made Upon the latter, generally speaking, apply with equal 
force to the former. 

It is proposed that societies be formed hfbving for their 
object the purchase of large quantities of latid iil the colotiied 
(or in Ireland,) and the l^uid thus obtained is to be retailed in 
small portions, but at wholesale prices, to the subscribing 
members. The price of any such portion is not to be paid 
in a gross sum, but to be secured by a rentcharge, which may 
either last for a term certain, or, with the aid of the ma* 
chliiery of Assurance, for a determinable period. 

The scheme must depeftd on the rapid increase bf the value 
of the property purchased, and whenever this result can be 
ensured^ either &om increase of population, improvement of 
cultivation, or any other cause, it may -prove highly such 
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cessfuL If^ however, this Bystem of colonisation be profit^ 
able» when carried on by societies according to the plan 
proposed, we question whether it might not be more advan- 
tageously proseoiited by Assurance companies, who, with 
large capital, might be able to avail themselves of the best 
opportunities for investment, and to command the best 
management. To such companies it might afford a ready 
means of at once disposing of surplus capital, and also ex-* 
tending their business of Assurance. Mr. Scratchley's project, 
however, is well worth consideration; and we are indebted 
to him for having bestowed upon it so much attention. 



AKT. IL —LEGAL EDUCATION. — PROFESSOR 
FOSTER'S INTRODUCTORY LECTURE." 

It is an unseemly thing when one undertakes to lead 
others in the way of learning, without any foreshadowing 
of the course he intends to pursue. And in regard to the 
science of Jurisprudence we have a higher stimulus. In 
tracing its limits, and exploring its treasures, the master 
minds of ages have delighted to be employed. And although 
their presence in the same field must needs abash all but the 
very ignorant, yet in that very fear lurks something secretly 
inclining us to follow. And we hope to light on regions 
they have left yet unvisited, and add some new stores to the 
knowledge of our times. 

I therefore proceed to state to you as I best may, what 
the subject is of which we have to treat. It is obviously 
not that which may belong to any individual Legislative 
system, but something which must pervade all that are 
permanent. They are no doubt greatly varied, both in their 
origin and development. In some we are wont to observe 
a more or less rigorous Feudalism, Others appear to us to 

* Delivered at the opening of the Course in University College, London, on 
Nov. 5. 1850. This Lecture has been communicated to this Review at the 
req^uest of its conductors. 
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favour that individuality and personal independence, which 
is an element due original^ to the barbarian irruptions. 
There is a third character, which traces itself directly from 
the Boman code. Scarcely in any two countries have the 
laws the same origin — are they promulged in the same man- 
ner, or abrogated by the same means. The manner of 
distributing the sovereign power is less widely diversified than 
are the modes of transfer and enjoyment of property, the 
causes and effects pf personal disabilities, the forms and rights 
of action, the manner of adjudication and enforcement. 

But, amid these diversities — were they tenfold greater 
than they are — one fact is obvious : that the legislative 
systems in which they are found, less perfectly as to some, 
but all appreciably, answer the requirements of that human 
nature which is at all times and everywhere the same* 
That they do so, is proved by their continuance. They must 
therefore be founded on some principle common to human 
nature, and they must develope it to some appreciable extent — 
appreciable, I mean, in that it makes itself felt all through 
the systems. So far, therefore, as particular systems succeed 
in carrying it out, so far do we acknowledge them as practical 
developments of the science ; so far as they fail, or run coun- 
ter to it. Jurisprudence has nothing to do with them, except 
to mark the point of their divergence or opposition. 

But what is the principle? — To this question the two 
great schools of moral philosophy give contrary answers. 
The controversy involved in deciding on the right one cannot 
be now entered into. You will think it suflScient for an 
Introductory Lecture, if I state the sources whence I propose 
to draw my conclusion, and the general manner in which I 
shall attempt to develope the principle in my future courses. 

The terms used for expressing the subject-matter of Juris- 
prudence, have been so various, from the "divinarum atque 
humanarum rerum notitia, justi atque injusti scientia" of 
Ulpian, to the " Philosophy of Positive Law " of Hugo, 
that I might be forgiven if I were to add one more to the 
number. Without, however, now proposing a definition, 
it will bear some affinity to the remarks I have already made, 
and will not be unsupported by authority, if I say for the 
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pre(Be^t» tbst the subject watter of ^uminrudeQeei qmaid^red 
as an imiyersal science, i« l^atural Law, - 
. Among the systems in which we should aee^k for its 
devdopmenty two are usually regarded as affordiqg the best 
illustrations of general Jurisprudence — Bpman Law ai|d our 
own. In accepting the former, I shaP not think here of 
enlarging upon its peculiarities or completeness. Enough 
has been done before me, by the learned Header of the 
Middle Temple^ Mn Bowyer ; from whose published Inaugural 
Keadings there is open to you, if you have not yet read them^ 
much pleasure, and more profit. It is sufficient that I remind 
you, that Roman Law is the growth of thirteen centuries | 
and that, under various modifications, it now governs the 
Christian world. In no country has it been more freely 
dealt with than in our own ; and it has been the fashion to 
speak of the English system as of purely indigenous growths 
Indeed, a learned historian^ committed himself so far, as to 
say that, the passages of the Civil Law quoted by Bracton 
would not fill three whole pages of his book. This may be 
so as to all that he has acknowledged ; but, according to my 
own ezperience, it would present to the mind a more correct 
i^onception of the fact, to say that the student who should 
place on his table together, Bracton and the Institutes ^» 
might well be at a loss, on reading more than one portiou 
of either, which of the two he had taken into his hand. 
Indeed, if that race of jurists (which the Romans were, no 
less than of conquerors) had governed this country for four 
hundred years, without leaving traces of their presence, such 
a phenomenon would alone have verified the ^^ solitudinem 
faciunt" of our indignant ancestor; for only by destroying 
the people could they have blotted out the laws. Later 
investigations have taught us that the suppression practised 
by our early lawyers was compelled by a barbarous jealousyf 
while it was facilitated by an ignorance scarcely less besotten. ' 
The true praise of a legislator is now better understood | 

' *' Reeve's Hwt. Engl. Law,^oL ii. p. 88. 

» See 1 Spenee, 12S. 131. n. 3* 

» It has been well remarked, tha( th« *• NolumuB leges Anglis mutori,*' 
18 exactty paralleled by the ^Jjkw of the Medes and Persians, whisH aUertik 



w4 it ttM» nfsmmpT^ gj^i^oAt^n \o\m smw^i tlu^t par 

tof^fyth/^f^ ^ notiihmt theif e^f^ to tbo light which strew)^ 

it tp i4f, meU^w^ in^ ^ (toft^r effblg^qei (hrp^g^ tbfl 
XQO^UOI Qf Q^or^ fprtfin^tP iofltit^utioos, huinaner iiiwper«| 

: The wc\^vj^pm<^ wbieh justify our r^f^reoce to ths 
Suglilh pyp t^ip, i»§ tli^ other gr^f^l; iUnstr^tion of the principle 
of Natmil I^w, ^M m^ w, from tbw veipy fnwijiarity, 
mf ^eeiipe. our notice. i[t ext^i^ i^var '^ regions Cpsfiar 
neipfr kneif/' ^4 in spite pf ^ntip^tbies which, ia his dnys*: 
M m% ofipompany divei^iticj^ of creedt Like Some, this 
eeitfitry has lost ^n Empire : but her reyolted colonies, in tb^ 
yeiy ect pf filyuring her constitution, mlhered to her biiys* 
But b§7ond tbisi I question whether our system has not 
been exposed to harder trials, at home aud in our own day. 

I ipight allude to the reforms in every branch of our law> 
wbi(di baTp pi^rk^d the period since the reign of George th^ 
Foiirth^-^ changes which have passed so easily that they have 
bs^i^ almost imperceptible* In these instances eyen the 
g^^r^l vel^ler of our great Laiy Qlassic, will beiieve, what 
^yery lawyer will tell him, not of the foreseen, but of the 
^nfpre^^n hazards with which all such changes must be 
Stt^0(d«^ . Barely to enumerate them would astonish, but 
for that T^ry reason it might fail to guide. If we ^arry with 
us the recollection, that while a system which requires great 
ilt^rition^ m^t/\^ i^nperfect, p. system which cafi. support 
tb^n m^uit ftlfo be S9UQd, it will ^uffipe to miention a few only 
which »«irs has borne, 

Ito fund49Msnt#l rul^s of suQc^ssion to rep^l property have 
\m9> o^ii^rtunied. fbe half*bbod is adniitted ; and succes*' 
9ipn frpp^ the son to the fatber-rrthe luctuosa, hereditfn of. 
Ei^9ian J^aw— ifl now possiljle/ Tet the gr^at olgect of the 
system — ^the preservation of Estates in families, according to 
%ir ue^ness of blood, s^nd the indestructible hop^s pf 

^ See Baoon*s Observations on Custom and Statute, in bis <* Proposal ^r 
^9^mfOm l4Vf «f Eliglaiul'' Qp^ttLf t9xp. V. p. 3^5. 
< .' It VMIVH*(i^ M?r^i ^ i^hen th^ htim a^d son wer^ iBpusiiu; but nol. 
in the character of &ther and son* 

» 2 
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Nature — ^is only the more strongly secorecL It has beeit 
indeed ingeniously suggested ^j that the descent from a co* 
heiress has been inadvertently affected by the new law ; but 
no other question of importance has arisen. In like manner, 
the destruction of a machinery for dealings with Entails^ 
which had subsisted from the time of Edward the Fourth^ 
and the substitution of a novel Protectorate^ has been found 
to simplify and cheapen the means of settlement, without al«^ 
tering the mode. — The alterations effected in the Law of Wills 
have given rise to more difference of opinion, considered 
as a means: but in all those alterations the old object is 
clearly traceable — to guard the last directions of the testator 
from undue influence, misapprehension, or fraud* The mt^ 
I>ortant increase of corporate bodies presents a new feature* 
in our juridical system : and if we desired an assurance that 
those old subtleties of form which required them to seal while 
holding them unable to sign, were based upon sound though 
latent principle, we have it in the point at which their judi* 
cial ^ relaxation ceases^ In allowing signature, in details of 
daaly occurrence, and essential to their ordinary business, we 
are carried no farther than we must conceive the rule 
would have been originally limited, had corporations then 
presented the same extent and characters as now. The 
responsibilities of official custody, (in which the seal must 
obviously be placed,) are still looked to in all matters requiring 
the deliberate assent of the whole body. 

In all these instances, and in others which time would fail 
me to tell of, the alterations effected have been returns to the 
leading principles of Natural Law, originally contemplated 
but lost sight of in the flight of years. And even in their 
merely formal aspect, how impossible is it for the professional 
observer not to admire the determination with which the ''old 
and accustomed ways" were followed to the last turning, and 

^ See, lioweTer, a learned argiiment eotUrOf 10 Jur. pt. II. p. 71., and Cooper 
V. France^ 11 Jur. 214. v. c. k. 

< Date of Taltarum*s case. 

' See the able judgment of the Courtf in Beverly t;. Lincoln Oaaligbt Co^ 
€ Ad. and £11. 837« The statutable rfflazatioa is so eautiously fiettered as to 
be almost useless. 
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Ibe inBtant ocHirnge witli which they were quitted^ when that 
point ^88 reached* Whenever the Gordian knot was cat, it 
was sure to prove better than untying. 
. But, strong as is the evidence thus collected, the trying 
test is obviously, not in the alteration of the law to meet 
ordinary j-equirements ; but, if such a case should arise 
(which it can but rarely), in the sudden call for its application, 
when the energy of a whole people plunges itself into a new 
channeL If it then proves equal to the emergency, we have 
the truth of its development of Natural Law tested beyond 
power of question. 

Such an instance seems to me to have happened in the late 
extraordinary development of the railway system. Almost 
any public improvement, no doubt, must be effected at the 
cost of some interference with the rights of private property. 
When old London Bridge was destroyed, and the new erected, 
legal powers were required from the hand of Parliament very 
similar to those which have since been lavished so profusely 
for the construction of railways. But there the object was 
of even distressing necessity: the powers were granted to 
known and responsible persons, and the rights interfered with 
were limited and few. In regard to railways, on the contrary, 
while the advantages of the system were admitted, the pro* 
priety of almost every particular line was the subject of fierce 
controversy. The resources at their command brought within 
our conceptions the payment of the national debt as a possible 
thing — a possibility which financiers have vouched for, and 
on which a Cabinet has acted. Such was their proposed 
extent, that there was scarcely a nook or comer of the king- 
dom of which the occupant did not contemplate ejectment. 
When the system was really completed, it was mere fact to 
say that all the old landmarks were removed; and scarcely 
hyperbole to represent it as having thrown down cities, and 
absorbed counties into its track. And there was felt to be 
something frightful in the contemplation, when it was first 
proposed to give the enormous ^powers necessary— not, as 
before, to the known and the responsible — but to bands of 
avowed speculators, to whom each day was giving birth — 
roving up and down the country, almost like the Free Com- 

D s 
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panics 6^ QtrttkBaif, rftei- the Tliirty Y^sAff W«? J idd ta'glt« 
tip to thdd<i the property) all through the Idiigdoii)) of the U&«> 
willing^ the incompetent^ the absent, or eveili tbe tifikflOWfii 
Literally ''the throne was not too high^ nor the eottagS too 
low.^^ The hereditary oaks of all the HoWaidS would be 
liprooted. The maintenance of the loiiMio^ the Widow's 
jdititare, and the infant's portion, if they eluded the grasp (ft 
Chancery, must be surrendered at the ttwflrd of julies, 66t^ 
jtiSting in all likelihood of expectant paHidpatora iii the 
spoil I Appeal to all your methories if I orerstate thd fadts» 

Yet with what composure, when these prognoslicattond 
Seemed almost i^eidised, the tusk of lueeting them was ac- 
complished ! The required powers were freely given ; care 
only was taken that they should be discreetly used« <' The 
powers, though necessary for the publie^ Wei*e," it wds S£dd 
judicially, ''so large and so injurious td the interests of 
individuals^ that it was the duty of every judge to keep them 
strictly within bounds. If there was any reasonable doubt 
as to their extent, they must go elsewhere and get them 
enlarged."* 

At the saUie time the old principles of contracts were ad- 
hered to, and powers of discrimination which have been justly 
styled ♦'prodigious,'* were relied on to apply thetti. The 
great danger was of fraud : ^^ fraud on the Legislature -^ 
fraud on the promoters — fraud on the public In meeting 
these exigencies, the power of principle and of discriminatiion 
Were alike tested. No peer of P&rliainent might sell his 
vote to a railway ®, but so neither Was any disabled by his 
position frorti the right enjoyed by all others of her Majesty's 
subjects, of selling his land to the best advantage. That this 
judicial distinction, if practically delicate, was also practically 
real, was abundantly testified by the favour shown by the 
Legislature to opposing petitioners appearing in time. An- 
other case not unfrequently happened, where the persons 
eontracting with landowners were mere projectors ; into 



' Home Tooke on Junius. 

■ Webb ©. Mtochesier and Leeds Rallv^ay Co., 4 Myl. lUld Cr. 120. 

* Lord Howden b» Simpsob, 10 Ad. and £11. 798. 
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IrlioMi Uboti^ other tften enietihgy and feaj^ th6 befiefii,' 
bought fo repudiate the bilrdeil. When a case of thia kind 
came btf<M the kte eminent chief of our judicature^ whir 
had moire than onoe^ Asserted the power of Chancery to 
reach a new wrong, he found the Way already dear before 
him, marked out by old maxima \ and the opinion of a former 
judge.' If, when many of these undertakings were perforce 
abandoned, the attempt of the Legislature to secure payment 
to creditors, and distribute the losses eq^uitably among contri« 
butories, has undoubtedly and injuriously failed ; and if too 
much of tiiat failure is due to oilr persisting adherence to a 
superannuated system, let us not also fotget difficulties which 
W6uld have shaken almost any system to its foundations. 
Between individuak resident in all parts of the three king'^ 
doms, litigation at all is difficult ; without ruin, impossible* 
Once only in principle was an important mistake committed; 
The proyisional-committee-man, from his mere assumption of 
the character, was held subject to liabilities he had not con- 
templated, and on which, on hardly any reasonable construe-^ 
tion, could parties dealing with other promoters be supposed 
to have relied. - But by the series of decisions commencing 
with the great national cases of Wyld v. Hopkins, and Rey- 
nell V, Lewis ^ we may now hope it is established, that the 
case of these committee-men furnishes no exception to the 
principles which have in all former time been found sufficient 
for determining by what acts the relation of principal and 
agent is constituted. We are now rising from the perform- 
ance of this last act of the great national drama, and all the 
old principles of our law are confirmed by its lesson. Vast 
good had been accompanied, as always, by great injury. But 
the mind is oppressed with the sense of what might have 
happened, had the obligations of Natural Law been less per^ 
fectly understood, or even had there been less elasticity in 
our system for its administration. Kemembering the tre- 
mendous resources which were so rapidly developed, we are 

> Mare v. Malachi, 1 Myl. and Cr. 559. Taylor v, Salmon, 4. lb. 141. 
' Qui sentit commodum, sentire debet et onus. 

' Lord Eldon, in the Vauxhall Bridge Company v. Earl Speipoer, Jac. 68. 
* 10 Jur. 1097. 
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led to compare the occasion with former eras of the world's 
history. Printing and gunpowder were powers given to the 
world. Times have been when single nations have seemed 
to have that world at their feet In our own days, we have 
seen far slighter opportunities tempting men to war. But 
perhaps never to any one people was so vast an accession of 
power in a moment entrusted, and so largely unabused. If 
it was acknowledged aforetime, that '^ Peace hath her victories 
no less renowned than War," by the conduct of our country 
under circumstances of so severe prosperity, it may now be 
understood that Peace hath learned to use those victories as 
well. Of this high praise may no future lapse deprive her ! 
. We have lingered long enough over the interest of our 
own system. Other aids we have in the study, too important 
to pass without notice. Not to mention the numerous writers 
who have illustrated every part of the science, there have 
been given to the world, since the great compilation of 
Boman Law was effected, more than one complete system of 
the Law of Nature. To Bacon we owe, not only his opinion 
what such works ought to accomplish, but the advice under 
which Grotius produced his immortal treatise. 

In about one hundred aphorisms Bacon has left us his idea 
of a '^Treatise, on Universal Justice; or, the Fountains of 
Law." He there sets forth the object of laws — the certainty 
required in them — and the manner of their promulgation. 
Admirable as these aphorisms are — full, simple, and concise; 
and exhaustive, probably, of the part of the subject they are 
addressed to— they yet obviously fall short of the end pro- 
posed in his prefatory remarks. *^ To deceme what human 
society is capable of, what make for the weal of the publique, 
what naturall equity is, what the law of nations, the custom 
of countries, the divers and different forms of states and re- 
publiques, and therefore to deceme and judge of lawes, both 
of naturall equity and policy : " * — towards objects like these, 
the aphorisms of Bacon, it must be confessed, carry us but a 
very little way. They rather seem to assume them as at- 

> De Augmentis, bk. iii. ch, 8. 
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tained^ and consider only how best the discovered provisioils 
are to be enunciated and proclaimed. 

It would be an impertinence to enter at length upon the 
merits pf Grotius and Puffendorf, and their respective fol- 
lowers, when Ma(skinto|h, in his celebrated Essay on the Law 
of Nature and Nations^ has pointed out all that is needful; 
If^ while remarking their different styles and modes of treats 
ment, he did not also allude to their fundamental distinctions 
of principle, he uQdoubtedly refrained altogether from a sub- 
ject on which moderation was so impossible as the nature of 
Morality. The quarrel of ages cannot be fought out on the 
ground of a single lecture ; and if, in humble imitation of 
this great master, I reserve this tempting th.eme for future 
opportunities, I doubt not of a ready appreciation of the 
motive. 

The essay of Mackintosh occupies the whole r^ion surveyed 
by Bacon ; and, by arguments based upon the changes in 
scientific language (insomuch that the terms of that day are 
an ** unknown tongue " to the present), the unscientific 
method of Grotius, and the terrible prolixity of Pi^ffendorf, 
the simpler philosophy of his own times, and the large addi- 
tions to their stock of knowledge, he establishes the necessity, 
no less than he abundantly succeeds in his attempt, to ." lay 
before the public a new system of the Law of Nature and 
Nations." 

To analyse, within the limits assigned me, all that Mack« 
intosh proposes to accomplish, must needs be hopeless, when, 
were it almost any other writer, every part, of it would groan 
under the weight of thought it is made to carry. Nor is it 
necessary for our present purpose that I should do so. Its 
principal value consists, not in a systematic perfection of 
arrangement, nor in its affording us a certainty that the exact 
limits of the science are defined. It is probable, indeed, that 
the fact is^otherwise. The moral nature of man, the true 
definition of civil liberty, the relation between the sovereign 
and the subject, are matters which the Jurist might be ex- 
pected rather to take for granted than to discuss at large. 
Yet who but feels indebted to Mackintosh for satisfying us 
that all the miscellaneous subjects of his essay " are in truth 
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d(»iely «Qd iiicf^pimbly interwoven?" Wlid Wdnid I(Mi61lifti 
welded chain of argument WbMe et^ liiik lutr bMi tem*^ 
p^fteA m di6 purest springs of judtic^^ and is glowing with 
the heat of generous eiithusiasm ? Whether he disoou^s df 
th& "two great institutions" of property and mattiage/ 48* 
sorting that ''they convert the selfish, flis well as the ioeiat^ 
pateiens of our nature into the firmest bonds of a peaceable 
tod orderly intereounte ; change the sources of discord info 
the principles of quiet; discipline the most ungOTernablei 
ifefiiie the grossest^ and exalt the most sordid, propensities,, 
so that they become the perpetual fountain of * all that 
strengthens, and preserves, and adorns society ; they sustaiii 
the individual, and they perpetuate the race ; " or when, in 
a single sentence, he establishes gdyemmeht on the ^' solid 
basis of general convenience," telling us that " men cannot 
subsist without society and mutual aid ; they can neither 
maintain social intercourse, nor receive sud from each other, 
without the protection of Government, and they cannot enjoy 
that protection without submitting to the restraints which a 
just Government imposes ; " — whether our hearts bum at 
that noble vindication of the good and great name of Grotius^ 
or as we catch throughout those felicities of expression which 
betray, as it were unconsciously, a learning like the founda* 
tions of the Pyramids, still the deeper and the broader, the 
deeper that you go, and feel that we are all the while borne 
along upon a moral atmosphere, whose elevation and rare 
parity raises ourselves in conscious dignity - — in all these we 
acknowledge the presence of a teacher who gives lustre to 
the science which he teaches; and we study at length with 
a calm satisfaction a declaration which carries with it all the 
weight of judicial authority : — " There is not, in my opinion, 
in the whole compass of human affairs, so noble a spectade 
as that which is displayed in the progress of Jurispradence; 
where we may contemplate the cautious and unwearied exer* 
tions of a succession of wise men through a long course of 
ages ^ ; withdrawing every case, as it arises, from the danger-^ 
ens power of discretion, and subjecting it to inflexible rules i 

' See Lord Coke's observations in Calvin's case, 7 Co. 3 b. 



mm^g th# dotoHiioii ^ jti^tiod ttUd ireftdbn i Md gflidilAfiy 
^dfltif4ctiiigf, Withiii the iiAh:'6w68t possible litfiits, the domain 
rf html hm tod Arbitrary WUI.** 

Wd c5tQd not dishonour thk noble perfottnftne^ by thosd 
g6iid!^ e:ittxr68sion8 df ttdli!dration undei^ which exousel^d 
i^oMnce is ftpt to riidter \ not will we^ " by dight except 
fion^. Violate its dignity." ^ If th^ essay can be called dis^ 
diiri»ve> it ill the discursiveness of Gibbon^ which leads you 
u&to idl the ends of the earth, but plants your foot at last on 
tfie Steps of the Capitol. You could not know the grandeur 
^t out own metropolis until you had trayersed the enonnous 
fiJrole 6f her suburbs; arid It is only when you see this array 
of fici^nces, each brought from its own kingdom to lay theii' 
tributes at her feet> that you appreciate the imjperial rank of 
Jurisprudence. But Mackintosh's plan did not admit, nor 
probably would the bent of his genius allow him, to detail 
with particularity the machinery, or matSrieli of the science. 
Conversant especiAlly with principle, and valuing fhcts mainly 
for their illustration of some general rule, he swept over the 
re^Ons of Jurisprudence with the swoop of an eagle ; his 
eye marking all things, but fixed upon the lofty tocks on 
which he had built his eyrie. 

What Mackintosh has left undone, has be6n fully ac-^ 
c^sbplished by th6 First Professor of Jurisprudence in this 
eblleg^ Mr^ Austin's work on this subject has Achieved -^ 
and inost deservedly — a Continental reputation. He is a 
writer, certamly, of a very different character from Mackin- 
tosh ; a master indeed in the school of Bentham. If not 
wholly devoid of enthusiasm, yet suppressing it so carefully 
that no one could suspect its existence ; and spurning its ex- 
pression by others all so much ^* fustian," Mr, Austin treats 
Law as if he were explaining to a spectator the parts and 
moving powers of som6 great physical machine ; to which in^ 
deed his fundamental basis of Jurisprudence may almost be 
Said to deduce it. With reference not merely to particular 
^sterns, but to univetsal ]principle, what Law », and what 
Law oUffhi to be, he insists on regarding ad distinct ques- 

^ Je&iuon on the Oin fa Adterttty. 



44 J^gO'l Education* 

iiops ; and with 4;he fomner only "will lie liave anything to 
do. But I know of no writer who can bear comparison 
with him In the essential service he has rendered to the sci*» 
ence^ however it be viewed, at once by his comprehensive 
conception of it, and rigorous development into the minutest 
details. Assuming his view to be the true one, he has un- 
jnistakeably marked out its exact boundaries; and those who 
differ from him may receive ample suggestions which ought 
to guide them to the same good fortune. He rigidly ex-» 
amines every term of art, and ascertains its true powers. 
He lays down precisely all that Jurisprudence does, within 
the limits he assigns to it. Persons and things, the objects 
and the subjects of the science, — the rights they may enjoy, 
the liabilities which may be imposed, — what facts or con- 
tingencies may create or determine either, — civil injuries 
and crimes, their distinctipns, remedies, and consequences, — 
the sources of Law itself, its various kinds, and manner of 
promulgation; — all the raw material of the science is here 
worked up into an elaborate, ingenious, and highly useful 
work of art. But anything more unlike to the splendours of 
Mackintosh, it is impossible to conceive. Where the one is 
anxious to conceal the profundity of his thought, and attracts 
you by all the graces of imagery and language, the other 
mercilessly inflicts upon you a style of which you can say- 
only that it is Bentham's raised to the nth power; — trusting 
apparently for keeping alive your attention to a wholesome 
fear of breaking your neck among its pitfalls. If this be his 
object, he certainly succeeds. But the student who will re- 
solutely remember that every word of Austin has its mean*- 
ing, and will begin by believing what he will soon know, 
that his length is never prolixity, will even come to admire 
that rough and rugged style, so amply is it justified by the 
severe qualities of his thought. Few will be repelled by him 
who could go far without him. 

In one point only, do I think that he must be read with 
caution. The clearness of his own perceptions seems to have 
bred in him a somewhat Johnsonian intolerance of the other 
side.^ He has no ear for the melodies of Hooker, and I do 

* This does not apply only to persons. I am sorry I can by no means admit the 
correctness of Mr. Austin's statement of the moral-sense theory. 
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not remember an expression concerning Blackstone which k 
not tarnished hj contempt One passage^ indeed^ I cannot 
pass hy in silence^ for it concerns the credit not merely of the 
author of the Commentaries, but of the English Bar which 
has so honoured him. It touches the jurisprudential rank of 
this country, — I inight even say, it affects the rank of the 
science itself, — to know the true position of a writer whose 
work ranks high at once in Jurisprudence and in English 
Law. 

Mr. Austin says' — '*The method observed by Blackstone, 
in his far too celebrated Commentaries^ is a slavish and blun- 
dering copy of the very imperfect method which Hale de- 
lineates, roughly, in his short and unfinished analysis. From 
the outset to the end of his Commentaries, he blindly adopts 
the mistakes of his rude and compendious model ; missing, 
invariably, with a nice and surprising infelicity, the pregnant 
but obscure suggestions which it proffered to his attention, 
and which would have guided a discerning and inventive 
writer to an arrangement comparatively just Neither in the 
general conception nor the detail of his book, is there a 
single particle of original and discriminating thought ; he had 
read somewhat (though far less than is commonly believed), but 
he had swallowed the matter of his reading without choice and 
without rumination* He owed the popularity of his book to 
a paltry but effectual artifice, and to a poor superficial merit. 
He truckled to the sinister interests and to the mischievous 
prejudices of power; and he flattered the overweening con- 
ceit of their national or peculiar institutions, which then was 
devoutly entertained by the body of the English people, 
though now it is happily vanishing before the advancement 
of reason. And to this paltry but effectual artifice, he added 
the allurement of a style which is fitted to tickle the ear, 
though it never or rarely satisfies a severe and masculine taste* 
For that rhetorical and prattling manner of his, is not the 
Inanner which suited the matter in hand. It is not the 
manner of those Classical Koman Jurists, who are always 
models of expression, though their meaning be never so 

'I Outline, p. Iziii. The Italics are mine.* 



fftuUft It differs £rom tb^r nmff&cteir J[^^ ^Vt ^ wp^m 
9tjkf as the t^wdvy and fivPMj dr^a^ of a ipiilm^s doU^ frpo^ 
thQ g^^aoeftti aiid inoiposuig n^^fedoesQ of a Qxmm statoe*'* 
; The foregoing a tri^ur^ aw written pf a vork wMch a 
Fpllett allowed no year to pa9a without readtpg tbroi^K'-Y 
which wary4ed^ eyen on ihp benpb^ the classic ta9t^ of m 
Ayonmore, ^md unbent the grayity pf a Man«field. Tbi^ 
style whiqh we are told '^ never or raor^ly satisfies a severe 
and masculine taste," delighted no less exacting a critic thai| 
Walter Savage Landpr. . 

, The charges of " truckling to power/ and ** flattering onr 
national conceit/' I xnight pass by as Mving but 9 forced 
pertinence to the n^att^r in band* But Mr. Austin provides 
]i8 with his own answer. The " ppw^i*/' he speaks of has 
long passed away — our " national cpnceit," as be acknow 
ledges, ia *' happily vanishing before the advancement of 
reason/' yet the celebrity of the Commentaries remains^ And 
we uiay surdy forgive tlie eulogium, of Blackston* on a 
faulty constitution, when a Mackintosh could advi^^y say 
of itiji worst deformities, " that if an English lawyer were tp 
delineate the model of perfection, hQ would find that with 
£^w exceptions he had transcribed the institutions pf his own^ 
country/'^ Blindness to nioral anomalies *— so tbey (mly 
^;rist -r- is a fsLult pf which ppor human nature must bear the 
blame. Both these excellent persims shared an imperfeetioq. 
of which we only become conscious wh^ an Qvil princifJe if. 
presented to us in some unwonted form» I doubt if then^ ia 
a single expression in the paragraph I have read iiHiiieh €;ould 
be justified as it stands, unless it be, perhaps, that Black-* 
mL H„ -.i^ed .he hi^ tfo*d Ij Mb. >o origi^Ji* 
of design, undoubtedly, he makes no pretension ; and he is 
deficient in th,t power of systematic «miDgei»entwbicb k 
often the compensating quality of secondary mindSt In lead^i 
ing principle he is also not unfrequently to seek, and in thf 
raqge of his peculiar merits he sometimes allpws himself to 
b^ ^jisnared by facility. His definition of Laif ^mprises;^ 



' This was written of our Criminal Procedure forty years after Blackstone 
delivered hia Lectures, >pd ^ef9re ^<nfu^\j ha4 tn^de i^ bi)S>S>i* 
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XiQxm o£ l^oth the. oppoedte sehoolSf and is eyen mofa faulty 
thmi tbd uQi jeteooJAtio d^Bcriptioa Qf Grotiim : while he dei^ 
fin^ X)mg8 ooly to depiurt fifoni bia definitiQQ* ft&d embrace 
4rhftt he had but now ^cduded. In ^eousring whether u 
i^.of attainder 10 etrietly a law» be adopta the right oonchx-i 
'9to9» for a reason uniyerdaUj felt to be wrongs and not fol-* 
lowing firom his own definition* Qf light and air he telle 
us that they ^' must by nature eyer remain common;'* and 
annonnoes in the same sentence that '^ they belong to the 
firat occupant/' and fixes the duration of his ownership. 
\ The p»ifle ef tbe BngUsh Bar consists rather in their 
practical) sound senses than iu their readiness at abstract 
reasoning* In attempting the latter, Blaclicstone has com-? 
mitted faults affecting his reputation as a scientific jurist^ but 
not diminishiugy even from that character* more than he can 
ipare, If I were asked {^ his great merits* I should point to 
the constant endeavour to establish a moral basis for every 
requirement of law, as in itself a virtue that puts his faults in 
the shade. And if any, should imagine, from Mr, Austin's 
strictures, that this was merely an elementary treatise, which# 
having perused at the outset of their studies, it then became 
them to go on to the weightier matters of the law#. this error 
will soon b^ rectified* when they find in the emergencies 
of practice, how ready ^nd universal is his aid. After all 
deductions, Blackstone must be allowed an accompUsfaed, if 
not a great Jurist Whosoever should now re-write the 
Comm^taries of the Laws of England — and they deserve 
to be re-written -r- must enter upon bis labour in Bla^^tatone's 
,pWt, tbougli be might depart in much from Wi. l«««age, 
And be would reap praise of irsre attainment, if more of him 
should be said at its conclusion* than that Blackstone's mantle 
had fallen upon him. 

. Having thus far satisfied a debt of justice, I may proceed 
to sayt.that if one should seriously propose to arrange a 
eourse on Jurisprudence, without large assistance both from 
Mackintosh and Austin, he must be resolved on originality at 
any expense* - We. have to embraee almost all that Mackin^ 
tosh ^desired^ and .to. handled it nrith ihf .^se regularity nf 
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AustitL We must begin, unquestionably, like Mackintodiy 
with the ^'Eaculties and Habits of Man." On this point 
the Stoic and the Epicurean must be agreed. The one founds 
Law on man's moral nature; the other cannot insist on the 
external sanction further than it actually binds. Eor assum- 
ing, as he contends, that law is a species of command, and 
that a command implies the tiireat of inflicting evil in case of 
disobedience, — still, if what is threatened be not r^arded as 
evil by the party to whom it is addresseed, the command has 
no efficacy, and, in the language of his own school, does not 
bind. Morality and Jurisprudence, therefore, both arise 
from the same foundation; and they differ afterwards, it 
appears to me, only in the extent to which their common 
sanction applies. The science of Morality 'Reaches men 
their duty, and the reasons of it." Jurisprudence accepts 
equally the duties and the reasons but acts within a narrower 
range. Morality concerns itself with all that ought to be 
</(me—- Jurisprudence with that only which ought to be en-* 
forced. It regards man not merely as a race, but as a race 
which subjects itself to government, and provides for what^ 
ever comes within the proper sphere of legislation. J£ asked, 
therefore, to explain the expression employed at the outset— 
Natural Law — the answer would be, that it consists of that 
portion of moral obligation which is enforceable by public 
authority. We must, in spite of every difficulty, seek to 
reach the ultimate sanction of Law, as of Morality — not in 
fear (the infliction of which must itself be justified), but in a 
pure conscience ; and we should aim at developing, through-^ 
out the extent of Jurisprudence, the primary rule of morals, 
"Love your brethren." The ^delations of this rule (wluch 
must happen innocently or of design) may be most easily 
.comprehended under four divisions, — Accident, Mistake, 
Oppression, and Fraud. It is saddening to think of the pro^ 
portion accounted for by the two latter. Accident and mis- 
take might be omitted from the calculation, without sensibly 
affecting the result Men speak of the " Uncertainty of the 
Law." They forget the fraud that saturates their daily life. 
If the law were what it naturally is — nothing moreihan the 
development of the principle I have stated -— there would be 
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little room for nncertiunty* It might be applied to parti- 
oalar cases by any man of ordinary common sense^ and having 
a. full knowledge of the facts. Cleared as the moral vision 
would then be, by the perfect law of love, from the dis- 
tortions of prejudice, and that darkness that may be felt of 
interest, the ^' cautious and unwearied exertions " of which 
we have been reminded might perhaps be spared for objects of 
more direct and positive benefit to humanity ; and even a 
single intellect, of average powers of analysis, might be able 
to develope a system which should suffice for all requirements. 
I suppose this will sound like exaggeration. But if you will 
only look at the point fairly, consider for yourselves what 
fraud actually is in our social relations, trace it in all its turns 
and windings, see how it courses through the body of our 
system like its very heart's blood, how, from our pettiest 
bargain to our most gigantic undertakings, all must be made 
palatable as by the sweetness of stolen waters, until it has 
even passed into a maxim of established equity, that ^' he who 
trusts most must suiFer most,"i — and then remember that 
all this has to be met, and is met, by an endless system of 
appliances and means, (no doubt involving a vast expense, 
and all irrecoverably wasted,) but still met — and then sup- 
pose the bane and antidote alike to vanish, and give place to 
a system of which it should only be said, *^ There shall be no 
more fraud;" — you may then see whether you have verily 
understood the utter separation of two such systems. The 
Uncertainty of Law" is but a palliating expression for 
Obliquity of Conduct," and one which, as Words are 
Things, it would be wiser to forego. 

Continuing to regard man as a race under government, 
and apart from the special circumstances of the individual, 
we should proceed to notice what nature has provided for 
his support, and enter upon the Law of Things. Accord- 
ing to Bacon's maxim. Jurisprudence has to provide for the 
enjoyment of things in the most beneficial manner for all. 
The natural order is nearly that of the Second Book of the 

* Per Lord Hardwicke. A rule more obviously necessary, but at the same 
time showing a complete departure in general practice from the primary law of 
morality, cannot well be imagined. 
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lastitutefe*, conside'rm^, Isi, As to those great material' 
elements which are of first necessity, and enough for all, 
whether nature has not excluded them altogether from 
specific appropriation. We shall have next, those which are 
proper for appropriation by communities ; afterwards. Things 
attaching themselves to those smaller incorporations of men 
which form part of the machinery of every civilised state ; 
and, lastly, Things proper for individual enjoyment. In this 
attempt at classification we must hold firmly to principle, un- 
less we would be continually seduced by false analogies. The 
enumeration of Justinian (for he cannot be said to classify) 
sins in unaccountable omissions, and refers Things to divisions 
inconsistent with principle and disavowed by practice. His 
errors and those of Blackstone are ridiculed by Bentham^ 
who certainly furnishes us with considerations of great value 
when our classification is completed, but forgets, also, the 
classification itself.^ It is not even agreed among all those 
authorities what a Thing is. A Field is a Thing, it is agreed 
•**and a Thing may have parts ; but a part of a field, say some 
jurists, is not a Thing until it is divided ofi^, and becomes a 
part no longer, but a separate Whole. This coined sovereign 
which I have in my hand is a Thing ; and if I give it to you, it 
still remains a Thing; but if I lend'ii — for all juridical purposes, 
we are assured, it becomes then a species of Right called a Debt, 
and ceases wholly to be 272 rebum natura. I conclude, thenj 
as all these positions have a practical bearing, that we shall 
render no small service to our science if we succeed in ob- 
taining aiji accurate definition of what a Thing really is juridi- 
cally considered, and in conveniently classifying whatever falls 
within that definition. We shall not only avoid the grave 
errors I have alluded to, but we shall, in its performance^ 

« 

* It will be seen that I have in general altogether disregarded the order of 
the Institutes ; and as the learned reader is aware, not without high authority. 
tt is strange that, in arranging the relative order of Law of Things and Law of 
Persons, the true principle should at once be so accurately stated and entirely 
misunderstood* 

* Traites de Legislation. — Preface. 

, ^ All his divisions run into each other. — See Traites de Legislation, par Du- 
mont, vol. u p. 225. 
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K&te iXi^sAy gone hx to anfiwoT the great question of Juris* 
prudence, — What kinds of right are proper to be allowed? 
f This will naturally conclude the first of the two great 
divirfona of Jurisprudence — The Law of Things: for 
here we shall have considered all that belongs to roan as a 
sace^ apart from the special circumstances of the individual. 
In considering these, we enter upon the other great division 
-r- Thb Law of Fsbbons. This comprises all that infinite 
vaiiety of circumstances which modify the rights of particular 
individuals. Age> sex, and condition; alienage, naturalisation; 
the various kinds of public and private occupation; the re- 
lations of blood, marriage, or trusteeship, the effects of crime 
spd incapacity ; ^^ form this important branch of the study. 
. We have said that Jurisprudence regards man as subject to 
regular government. As member of the universal family of 
iiations, he is subject to regulations enforced by public 
{authority, in conformity with the moral sanction. As member 
Qf a particular ^tate, regulations are enforced upon him by an 
authority of narrower extent, but which professes to act in 
virtue of its supreme power. Of these latter regulations, 
-yrhich are usually called Positive Law, Jurisprudence in 
general acknowledges the validity; founding its support 
partly (m their conformity with its own, partly on the assent 
qf the individual, presumed from his continued obedience. Our 
course must therefore develope law in all the possible relations 
between man and man, considered as members of some regular 
government. In this view we shall readily perceive that we 
must be dealing with subjects either of the same or of different 
states ; or the parties affected by our regulations may stand 
in the relation to each other of subject and sovereign ; or may 
be, as to one of them, the sovereign of one*state, while the 
other is not his subject, but the subject of another Govern- 
ment; or, finally, may each be separate and independent 
states. 

I believe these Include all the possible varieties. The con- 
sideration of cases between subjects of the same state, or 
between the subject and bis. sovereign, will dispose of Muni- 
cipal, or Internal, and Colonial law. Private International 
1^9kYf will regulate the relations between individual members 
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of different communities ; while the last case is occupied wiiit 
what may be most strictly called the Law of Notions. 

When^ under all these divisions^ we have ascertained the 
rights proper for enforcement^ — the evidence by which, in 
particular cases, they must be shown to exist, — the modes of 
enforcing them, and the punishment of their infraction,— -we 
shall have exhausted the subject-matter of Natural Law* 

The warm interest I feel in the study may have led me to 
express sentiments in which some of you are hardly prepared 
to coincide. Let me say then, in conclusion, that, highly as 
I deem of Jurisprudence, it is not the science, nor is its puiv 
suit the occupation, that I can regard as the most ennobling^ 
to be desired by man. Yet it presents a dose analogy to a 
dispensation, in whose remedial purpose I am not here re« 
quired to surrender my belief. In a happier state, the jurist 
might lead the " harmless," and accompany the *^ wise," in 
the paths of virtue. But he comes to be our guard against 
the follies of ignorance and the designs of vice* And, at the 
worst, his labours are never thankless. He can always reap 
the rich reward of obedience in his own person to that rule 
of which Jurisprudence is the universal exponent— the most 
sublime of all commandments, as Indeed it includes them allr 
which for this life man can obey — the rule of Him who said 
to each and all of us, " Love your brethren : Do as thou 
wouldst be done by." 



ART. m. ~ SIR EDWARD SU&DEN AND MR. DART OH 
THE LAW OF VENDORS AND PURCHASERS* 

A Compendium of the Law and Practice of Vendors and Pur* 
chasers of Real Estates. By J. Henry Dart, of Lincoln's Inn, 
Esq., Barrister-at-Law. Stevens & Norton: 185L " 

Sir Edward Sugden must look to his laurels. He is m 
danger of being stripped of them leaf by leaf. Mr. Head- 
lam's Trustee Act has quietly repealed his most elaborate 
performance as a legislator. Mr. Charles Dickens attacks 
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his Gkanoeiy Contempt Act.^ Mr. Chance has laid himgelf 
athwart thait treatise which haa been called by its author, 
with some complacency, " The Work on Powers," and has 
pat it to the question ; and in the work, the title of which is 
giren at the head of this article, Mr. Dart has boldly 
entered ike lists with Sir Edward, and has struck the chair 
lengar's shield with the sharp end of the lance. That Sir 
Edward Sogden considers the sale, if not the reputation of 
liis work, in some danger, may be inferred from the fact that 
ke has, subsequently to the publication of Mr. Dart's book, 
iumoanced *< the speedy publication " of a " Concise and 
Practical View of the Law of Vendors and Purchasers of 
Estates : which will not form a new edition of the author's 
larger treatise on the same subject;" and also as in the 
press, *' An Essay on the New Statutes relating to Limita- 
tions of Time, Estates Tail, Terms of Years, Descent, Wills, 
&C. i^ so that Mr. Dart's labours will, at all events, not be 
fruidess, if we consider only their indirect effect. On the 
propriety of this course, as taken by Sir Edwai'd Sugden, 
we shall have a word to say hereafter. 

We shall first make a few remarks on the well-known 
Treatise on Vendors and Purchasers of the learned Ex-Chan- 
xsellor of Ireland ; and, considering its great popularity, we do 
not think our readers will think we are wrong in availing 
ourselves of the present opportunity briefly to discuss its 
general merits. A work of this nature is not only a student's 
book, but is consulted by all classes of the profession, exer- 
cises a great influence on the practical administration of the 
law, and, on account of its undoubted merits and the position 
of its author, is more quoted than perhaps any other book by 
A living writer. It is to be noticed also as a book which may 
be supposed to be a model to legal writers, and as a specimen 
of law-authorship. 

We must say, then, that it has always appeared to us to 

( 1 (< Gretit good W99 doubtless effected during the earlier years of tbe opera- 
tion of Sir £. Sugden's Act, and to Sir Edward Sugden, as its author, we ren- 
der aU due commendation ; but it is rather a curative after mischief done, than 
a preventive measure/' &c. &c. — '* Martyrs in Chancery,** 2nd Art,, Household 

Witrds^ Feb. 15. 185U 
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have two material defects ae a specimen o£ legal literatare; 
viz., firsts that it is not a readable ^^ Treatiae ;" and, secondly^ 
that it is a bad book of reference. 

The first defect, which, we think, must be genevolly ob- 
vious, especially in the later editions, may be attributed to 
the bulk of the volume, and its imperfect arrangement. A 
pupil sitting down to read the ^ Yoidors " will, probably, 
before arriving at the end, have lost sight of the commence- 
ment; and not only will he have foigotten the details, but, 
unless he has an uncommon taste for analyais, his mind will 
have retained but a very faint and broken outline of the 
general subject. 

Its bulk is occasioned principally by the retentbn of obso- 
lete, or comparatively imimportant, and, in the two last 
editions, by the introduction of irrelevant, matter, — e^g. a 
large part of the chapters upon the Beal Property Acts of 
3 & 4 W. 4. and the New WiJUb Act; but also; and to a very 
great extent, by the want of a careful use of concise language. 
The retention of obsolete matter may in some degree be 
attributed to the author's (perhaps unconscious) indination 
to regard the decisions of men who were upon the Bench at 
the commencement of his own professional career, or had 
previously fiUed high judicial offices, as more valuable and of 
weightier authority than those of his own contemporaries or 
juniors ; or may possibly be accounted for psyohologically on 
the principle that even a long life, when reviewed firom its 
terminating period, seems a short one ; so that the author, 
writing in 1846, views as things of yesterday matters which 
occurred forty years before, and refers to oases of that date 
9^ very recent ; — (Gennor v. Macmahon, Sug. 187. 11th ed., 
decided 1806 ; and see Blagden v. Bradbear, 12 Yes. 466., 
Sug. 117. ; decided 1806. Coles v. Trecothicdc, 9 Yes. 234., 
Sug. 145.; decided 1804. WooUam v. Hearn, 7 Yes. 211., 
.Bug. 156. ; decided 1802. Butcher v. Butcher, 1 New Kep. 
113., Sug. 177.; decided 1804., all referred to as "late" 
-or " recent " oases ^), — a mode of expression which is apt to 

' These are instances, which we h«Te observed in merely turning over the 
earlier pages of the *• Vendors,** and simitar instances might be greatly multi- 
plied. ^ 
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mialead the pu]^, or even pniotitioneri who is not piEui;icuIar 
in verifying, the MCtosl dates of these FUocene formations* 
To follow up the idea suggested by the expression just used, 
the feelings of an ordinary reader in going through the 
f ' Y^idors " may be compared to those of an unmneiitific 
touristy whOf seeking frcHn a fellow-traveller a description of 
the general outline of a country, and the nature and capabili« 
ties of the boU, is condemned to listen to an exposition of the 
composition and arrangement of every underlying geological 
stratum, ab imo Tartaro upwards ; the enthusiasm and par- 
ticularity of the narrator diminishing in proportion as he 
xn(»re nearly approaches the surface and daylight. 

Now this mode of treating a legal subject is highly incon*- 
venient, and, in fact, erroneous. As a living dog is worth 
more than a dead lion, so a living judge is, in some points of 
view, of more importance than even a dead chancellor. The 
practitioner is prgudiced enough to value the judge who is 
the present oracle of the law in spite of the frowns of Sir 
£dward Sugden. He remembers him, perhaps, as a raw 
junior, whom, probably, if he ever saw, he snubbed most 
unmercifuliy ; but the snubbee has survived the mortification, 
is now on the Bench, or, perhaps, in the House of Lords, 
and there ventures to lay down the law on any case brought 
properly before him. In spite of the absence of Sir Edward 
Sugden, he will decide to the best of his judgment; and 
although Sir Edward may write a book to show that the 
decision is not worth sixpence, or, possibly, pass the case 
entirely over, as unworthy of notice, yet other judges will look 
At it, and be possibly even so ill-advised as to be guided by 
it. It is clear that Sir Edward Sugden considers that since 
he left the Bench, or, possibly, the Bar, an interregnum has 
prevailed, so &r as judicative power is concerned. The whole 
legal world and its doctrines are by him considered to be in 
abeyance ; or, like the Court in the Fairy Tale, all the judges 
and all tlie Bar have been transfixed by an involuntary sleep 
in the very position that they occupied when he left them. 
^ir Edward may condescend to write a book occasionally to 
declare his opinions, but he would seem to have in his mind a 
period when he as the True Prince shall appear and awake 

E 4 
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the legal world from its trance. In the mean time he loolcs 
down with evident contempt on all that may be done in his 
absence. The Acts that axe passed have not had his consent ; 
the cases that are decided have neither been advised on by 
him, nor has he had any thing whatever to do with them. 
There they stand in the Reports looking like real decisions ; 
but this is all a mistake, they are phantoms, their bones are 
marrowleJBS, they are imsound from one ^id to the other ; if 
the judges who seem to have decided them have come to a 
right decision, it is upon wrong grounds, and the whole b ia 
fact a piece of laboured impertinence and an impotent delu- 
sion. Sir Edward knows the subject perfectly, and no one 
else, in fact, knows any thing about the matter. 

Now this may be all very true, but in the mean time what 
is the world to do? Existing in this twilight state, we have 
to grope about and live from hand to mouth. Our present 
pigmy Judges, Chancellors^ Vice- Chancellors, and the restp 
must make a show of getting through their work. The 
oracle of Boyle Farm only occasionally utters its voice ; busi* 
ness must be done, and thus it is that judges will decide; 
and, what is worse, new books will be written which quote 
those decisions on subjects as to which Sir Edward had 
already expressed his sentiments many years ago. !&Iany 
years ago ! but has he not published new editions ? True ; 
but it was not for him to give up his opinions, which are in 
fact more entitled to attention than those of any judge now* 
on the Bench, or even the assembled wisdom of the House 
of Lords. The Judges had the opportunity of seeing what 
Sir Edward had written, and ought to have been more care* 
ful ; and, if they chose to disregard the law thus enunciated^ 
it is not for him^ but for them to submit ; and if the public 
choose to follow the opinions of the Judges, let them abide 
the consequences. 

In fact, whether it be from a desire to perpetuate a great 
book, — regardless of the proverb which identifies it vnth a 
great evil, — or merely from a natural disinclination to sacri- 
fice any part of that text which has doubtless cost the author 
much care and consideration, little has been done in recent 
editions of the ^^ Vendors" towards making it a book of modeni; 
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Iftw, or portable size or easy reference. The didnclinatton to 
^acrifiee text is somewhat amtuingly shown in the last edition^ 
wiiereybj way of abbreviation, a chapter (on presuming a Sur- 
render of a Term), rendered almost useless by the ruthless act 
on Satisfied Terms, is taken out of the body of the work, but 
;ippears at full length in the Appendix ; which, as an irre* 
Terent friend has suggested, seems to be the converse of the 
case of the Irishman, who, finding his blanket too scanty to 
cover his feet, proceeded to remedy the defect by cutting a 
strip ofif the top and sewing it on to the bottom* 

The arrangement both of the work in extetiso, and also of 
particular chapters, has always appeared to us defective. 
There is a want of imity of design, a tendency to break up 
the subject into a number of small treatises, and thus inter* 
rupt the general flow of the narrative, than which nothing 
makes a book more difiicult to read with pleasure, or to 
remember with facility. We may give, as an instance, 
although not perhaps a very flagrant one, the chapters on 
Covenants for Title. The subject is taken up in connexion 
with the preparation of the conveyance; but Sir Edward, 
instead of confining himself to the consideration of what 
covenants should be introduced into the draft, goes on to 
discuss — the conveyance all the while being supposed to be 
neither executed nor prepared — the remedies of either party 
in respect of breaches of covenants. This would be all very 
well in writing for a law dictionary ; but, with a view to a 
treatise on Vendors and Purchasers, surely the natural 
arrangement is to consider, in the chapter on the Preparation 
of the Conveyance, what covenants should be inserted, and 
then to discuss the remedies for breach of covenant in a 
chapter treating of the rights of the parties under the 
executed deed. The same remarks apply, and more strongly, 
to Sir E. Sugden^s chapters on Costs and Interest, &c., 
which contain a great deal of miscellaneous information 
coming under general alphabetical titles, but with very little 
attention to the applicability of each particular item of 
infonnation to the particular part of the work in which the 
chapter containing it is introduced, and with little apparent 
efifort at arrangement or analysis in the chapters themselves* 
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But there are also in the wcfxk sins of omisabn, Notwith* 
standing its bulk, there is a lai^e branch of learning con'*' 
nected with sales of real estates, respecting which little or no 
information is to be found in the *^ Vendors.'^ The railway 
acts, more particularly the Lands Clauses Consolidation Acts, 
have been passed since Sir E. Sugden left the Bar, and, 
accordingly, matters connected with purchases of land by 
railway and other public companies, which have for some 
years past become of great practical importance, and have 
been exceedingly numerous, are almost ignored by Sir E. 
Sugden. Indeed, although the last edition of the ^^ Vendors" 
was published in May, 1846, the provisions of the Lands 
Clauses Consolidation Act, 1845, are not, we believe, even 
hinted at ; and the Act itself is not included in the table of 
statutes cited. 

The fact of Sir Edward's work being a bad book of 
reference is, we conceive, notorious : it is a necessary oonse*- 
quence of an imperfect arrangement and a deficient index. 
The difficulty of reference is also in the eleventh edition 
materially increased by the omission even of a Table of Con- 
tents. We may add that the footnotes contain a larger number 
of erroneous or misspelt references than might have been ex-^ 
pected in a work which has been repeatedly under such able 
revision. 

Under these circumstances, Mr. Dart has thought it ad- 
visable to publish a new treatise on the Law of Vendors and 
Purchasers, which is intended to give the law as it now 
stands, and more especially availing himself of the experience 
which he has acquired, as a practising conveyancer^ of the 
present day, dealing with and acting under modern acts, and 
standing in awe of, and paying attention to, the decisions of 
living judges. This is a field into which Sir E. Sugden 
cannot be expected to follow him ; and it is here that Mr. 
Dart's work is peculiarly useful. It is no slight praise of 
Mr. Dart, who, if we judge rightly, is still a young man, that 
his work has at once been brought into favourable contrast 
with Sir Edward's; in fact, remarkably so by the latter 
learned author himself, he having issued the advertisement of 
his new work, already adverted to, in less than two months 



•Zate of Vendors and Purchasers* 59 

fiom the day of Mr. Dart's publioation ; and having thus 
Tirtually abandoned his earlier and more bulky work. That 
the advertisement in question may be fairly regarded as 
announcing such an abandonment, can, we think, be hardly 
questioned; for Sir Edward could scarcely look forward 
to future editions of his larger Treatise when exposed 
to the competition of his own concise and, we may presume, 
comprehensive view of the same subject matter. A house 
divided against itself is, on the best authority, said to be 
unstable. Even the magic of Medea only proposed to substi- 
tute youth for age, and did not undertake to preserve two 
separate identities^ 

Does this hasty announcement of his new work (which 
surely has to be written), indicate that the judicial gravity 
of Sir Edward's mind has been disturbed by what he may 
consider an unwarrantable and presumptuous intrusion, of 
a junior member of the Bar, into matters too high for him ? 
And is it his object, by the mere announcement of his in- 
tended authorship, to stop one, whom he thus devates into 
a rival, in a fair and legitimate path of professional advance* 
inent, — to obtain in effect, indirectly, that in/ttncfto/i which 
he feels he has no pretext for seeking in a Court of Equity ? 
if so, we think that he has, as regards both the end and the 
means, made a great mistake. 

It would, however, be a subject for great regret if Sir 
Edward were in foot writing under the influence of pique, 
and also very " speedily ; " for, in such a case, it is barely 
possible that even his great talents might fail to secure an 
altogether satisfactory result* There is a common proverb 
as to the way in which things are usually done when done in 
a hurry, and concise writing upon legal topics can hardly 
come within any exception which may exist to the general 
rule. What would be said if — some resuscitating element 
being unhappily omitted — the immolated and dissected 
■*' Vendors'* were, PeliasJike, to be reduced in the process of 
i^ooncoction to a mere hash, instead of reappearing in all the 
strength and beauty of a new creation I 

Mr. Dart's labours have produced in this compendium a 
readable book for the use* of beginners. He has paid 
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particular attention ±o the attainment of a logical arraagemeiit 
and a clear and concise style ; and judging from his Table 
of Contents, we should say that his general plan has been^ not 
to collect a mass of information upon any particular subr 
ject or class of subjects, and then to arrange and distribute 
it, but, to sketch out \he chapters in blank, and then to 
seek for the information necessary to fill up the preyious 
outline. 

Without sacrificing its character as an elementary treatise, 
Mr. Dart has also made an useful book of practice ; and it 
certainly contains information upon most points coming fairly 
within the scope of a work on the Law of Vendors and 
Purchasers. 

There is, however, much of the subject matter (^ Sir E» 
Sugden's book which Mr. Dart has properly considered might 
be omitted, — as, all those points which are material to the 
Law of Vendors and Purchasers only in so much as they 
form part of the general Law of Real Property* We may 
give, as instances, Sir Edward's chapters upon the New 
Wills Act, the Inheritance Act, a great part of that relating 
to the Fines and Recoveries Abolition Act : so, as a general 
rule, Mr. Dart has omitted all reference to decisions, although 
between vendor and purchaser, upon what may be termed 
general law; for instance, a decision merely involving the 
construction of a devise, although pronounced in a suit for 
specific performance, is properly noticed in a treatise upon 
Wills, but is out of its place in a treatise upon Sales. It 
would appear, from the advertisement to which we have 
already alluded, that the views above expressed are now also 
those of Sir E. Sugden. 

On the other hand, when the subject came within the 
direct scope of the Treatise, Mn Dart has gone more into 
detail than Sir Edward. We may instance the three first 
sections of his first chapter, the sections (pp. 334. and 639.) 
as to Costs on Completion, and in Suits for Specific Perform* 
ance, and the section (pp. 149. to 200.) on the Verification of 
the Abstract, and the various passages which relate to Railway 
Sales. 

Having made these general observations on the two works. 
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ife fiinU prooeed ta compare them on aome special points 
irhich have occurred to us on the perusal of Mr. Dart's book ; 
and> considering the authority of Sir E. Sugden's Treatise^ 
ire think our readers will not consider the space ill bestowed. 

It is laid down in the '^ Vendors'' (p^ 130.)^ without quali* 
fication^ in treating of contracts by agents for sale or purchase 
of estates^ that^ '* where a mere agreement is entered into, 
the agent need not be constituted by writing." Now this, 
although generaUy true, is not.6o in ca^s where the principal 
is a corporation ; as was decided in the Corporation of Ludlow 
V. Charlton, 6 Mee & W. 815. : this case is not referred to in 
the "Vendors," but is cited with others in the ** Compendium" 
(p. 83.) as an authority for the above exception. 

It is stated in the **Vendors"(p. 115.), that "if aman being 
in company makes offers of a bargain, and then write them 
down and sign them, and another person take them up and 
prefer his bill, this will be a sufficient agreement." This is 
an old extrajudicial dictum in Coleman v. Upcot, 5 Vin» 
Abr. 527., and is opposed to subsequent decisions in which 
it has been held, that the signed agreement must disclose, or 
refer to other documents which disclose, the names of both 
parties! the principal case on the subject — Boyce v. Green, 
Batty, 608.^-- is, indeed, cited two pages further on in the 
^' Vendors," but not in connection with or as affecting the 
above dictum. The authorities may be found collected in 
p. lOO. of the ** Compendium." 

It is stated in the " Vendors " (p. 47.), that " if the pur- 
chase goes off, although the purchaser pays for the opinion, 
yet the same ought, it would seem, to be returned with the 
Abstract." It is stated in the " Compendium" (p. 130.), that 
the purchaser may retain counsers opinion and observations 
if written upon separate paper. Both authors, thus at issue, 
refer to Eoberts v. Wyatt, 2 Taunt. 268., as an authority. 
Upon turning to the Report, it will be found that it was an 
action brought by the purchaser to recover possession of the 
Abstract pending a suit by him for specific performance ; 
that '^the original opinion, paid for by the plaintiff, was 
written on the Abstract, and the queries were not merely 
subjoined at the end, so that they could be separated, but 



62 X^w of Vendors and Purehaiet% 

wer& spfeftd all over the margins^ and intermingled in every* 
sheets so that they could not be severed without subdividing- 
the paper." The defendant^ the vendor, contending that the> 
Qontract was at an end, laid no claim to the opinion^ &o., a^f- 
such; his argument (see pp. 273j 274«) was, that the paper 
Qf the Abstract was his, and that his right to it could not be 
destroyed by the mere fact of the purchaser's counsel havings 
written an opinion and observations upon it. Mansfield, 
C. J., (see p. 270.) '^ held it to be quite clear that the 
opinion of counselj at least, belonged to the plaintiff, and 
that he must have that back again;" and ultimately decided 
that, pending lltigatioi^ in Equity, he had also a right ta the 
Abstract ; but his absolute right to the opinion and observa- 
tions, if separable from the paper of the Abstract^ seems to 
have been admitted on all sides. ' 

The rule as to what abstract should be furnished on the, 
sale of lands taken in exchange under Inclosure Acts is thus- 
stated in the " Yendors" (p. 403,); *^ In every such case the 
title of the party holding such estate is the only one which 
relates to it." In the " Compendium" it is suggested (pp, 135, 
and 136.) whether, — except in cases iteming within the special 
provisions of the Common Inclosure Act (8 & 9 Vict, c- 
118.), — the Abstract must not at least show that the parties 
to the exchange were in fact entitled to such interests in both 
^states as would apparently bring thf^ case within the provisions 
of the Act under which the exchange was nominally effected. 
The reader's attention is also directed to the 1 & 2 Geo. 14, 
0. 92, (for the exchange of charity lands),--of which there is no 
notice in the ^^ Vendors," — expressly reserving to charities a 
right of re-entry in case of eviction ; a provision which seems 
to render it clearly essential to abstract both titles upon the 
sale of lands taken in exchange from a charity. So in the 
\^ Vendors " it is stated (p. 432.), that in the case of an ordi- 
nary exchange the double title must be abstracted, without 
adverting to this important exception (see p. 135. of " Com- 
pendium"); viz. that this is unnecessary when, in the case of 
a Common Law exchange, the land given in 'e:^change has- 
since bcQU aliened. 
, In p. 401. of the ^^ Vendors " it is stated, without qualifi-. 
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oalion, — with reference to the question a& to what aiAounts 
to an acceptance of title by a purchaser in possession^ — that 
'^ acts of ownership after an authorised possession are of no 
importance." The author of the ^^ Compendium " (p. 220.) 
oritioises this doctrine as not fully borne out by the case^ and 
suggests^ whether a . purchaser of a house and pleasure- 
grounds, taking possession and destroying all the ornamental 
timber, could afterwards rescind the contract upon a mere 
technical objection to the title. 

In pp. 239, and 240. of the '^ Compendium" there are some 
obseryations upon Sir Edward rather as a legislator than an 
author. The question raised is, whether the 2 & 3 Vict. 
c. 11. ss: 4, and 6., and 3 & 4 Vict. c. 82. s. 2., extend to 
palatinate judgments (as regards lands within the palatinato 
jurisdictions) ; or whether the acts are not, by their peculiar 
wording, restricted to such judgments as are required by the 
1 & 2 Vict. c. 110. to be registered with the Senior Master 
of the Common Pleas at Westminster; if so, as respects 
lands within the Icoal jurisdiction, a fresh registration of 
judgments every five years is unnecessary, the search in the 
local indices must be carried back as far as was usual under 
the old practice, and purchasers without notice are affected by 
these local judgments in the same way as they were affected 
by judgments registered at Westminster under the 1 & 2 
yiot. c. 1 10., before the passing of the 2 & 3 Yict. c. 11. It 
may be observed, that by an act passed in last session 
(13 & 14 Vict, see s* 24,), and which seems to have escaped 
the attention of the author of the '^ Compendium," the 1 & 2 
Vict. c. 110., and the two subsequent acts, are declared to 
apply to decrees and orders of the Court of Chancery of 
Lancaster, which probably, (although the point does not seem 
to have been present to the mind of the Legislature,) gets rid 
of the question as respects such decrees and orders ; but as 
respects judgments, in the Common Fleas of Lancaster and 
in the Durham Courts, the difBculty suggested in the^^ Com-* 
pendium " still remains, and, apparently, does not admit of 
^ny very satisfactory solution. 

- It is laid down in the " Vendors" (p. 1040,), that actual 
notice, in order to affect a purchaser, must be given by a 
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party interested in the {Mroperty ^^ and in the course nof the 
treaty for the purchase;'' in support of which the East 
Grimsted case is cited> in which it was held that a member 
of the House (^ Commons was not to be considered as affected 
with notice of what came to his knowledge as parliamentary 
business within the walls of the House. It is suggested in 
the '^ Compendium" (p. 403. )» that there is no reason founded 
on principle why the Court, if satisfied of the purchaser 
having had notice prior to the treaty, should not consider 
whether such notice must not have remained present to his 
mind; and that, — considering its date (a. d. 1633)^ and the 
cautious character of the judge (Lord Keeper Coventry), — 
an unwillingness to come into collision with the House of 
Commons upon a question of breach of parliamentary privi- 
lege, may be considered to have probably influenced the 
above decision. 

In the Att Gen. «. Corporation of Newcastle (5 Beav. 
307., and 12 CL & Fin. 402.), the general rule as to the 
revocable character of voluntary aettlements, was held not to 
apply where the settlement was in favour of a charity. This 
case, decided in 1842, had been reported in Beavan for two 
years before the publication of the last edition of the 
" Vendors;'* which, however, contains no reference to the 
decision, nor any notice of the material exception thereby 
established ; it is properly cited as establishing such except 
tion in p. 420. of the ** Compendium." 

In Poole V. Hill (6 Mee & W.) it was held that a ven- 
dor, suing merely on the agreement, could sustain the action 
on the allegation that he had been ready and willing to exe^- 
cute the conveyance. In the "Vendors " (p. 261.) it is on the 
contrary alleged, that he "cannot bring an action for the 
purchase money without having executed the conveyance, or 
offered so to do, unless the purchaser has discharged him 
from so doing." And Poole v. Hill, which established the 
contrary doctrine (see Chitty on Contracts, 4th edition, p* 
273., and Thames Haven Company v, Brymer, 19 L. J. N. S» 
Exch. Ch. 321.), is not noticed. But the law upon the pointy 
and the above authorities, are correctly stated in the " Com- 
pendium " (p. 450.), 
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An exlkmination of the way in which Goodall v. Pickford 
(6 Sim. 379.) is stated in the <' Vendors " (p. 89.) and in the 
^'Compendium " (p. 557.), may suggest one reason among others 
for' the comparatively moderate bulk of the latter, work. In 
the *' Vendors" the case is stated thus: "where several lots are 
sold to different purchasers, a separate motion must be made 
to open the biddings for each lot ; one motion to open all; 
although on an advance of a certain sum for each lot, will 
not be permijited." This statement is not only cumbrous but 
inaccurate ; for if nine lots were sold, two to A., three to B., 
and four to C, three motions only, and not nine, would be 
requisite; which contradicts the strict terms of the first 
clause of the sentence : nor, on the other hand, could the 
biddings on the nine lots be opened upon two motions — ^there 
being three purchasers — as they might be consistently with 
the second or explanatory clause. The real point is stated 
in the '^ Compendium" in about one fourth of the space, as fol- 
lows : " he" — [t. e., the person wishing to open biddings] — 
" cannot in one motion include lots sold to separate pur- 
chasers." 

In p. 74. of the *' Vendors," it is stated, without qualification 
or exception, that " it is usual so to word decrees that the 
document [conveyance] shall not go before the master unless 
the parties differ." Now it was decided in Calvert v. Godfrey, 
2 Beav. 267. — reported some years before the last edition 
of the ** Vendors " — that this practice was incorrect in cases 
where an infant will be a necessary party to the conveyance. 
No notice is discoverable in the " Vendors " of this important 
exception, although Calvert v. Godfrey, as reported on 
another point in 6 Beav., is cited, p. 77. The rule is cor- 
rectly laid down in pp. 535. and 667. of the " Compendium," 
where subsequent cases to the like effect are also cited. 

It is stated in the "Vendors" (p. 1018.) that Right v. Buck- 
nell, 2 B. & Ad. 278., "corrected the obvious error in 
Bensley v. Burden, 2 Sim. & St. 517., that a lease and re- 
lease operated by estoppel ; " now in fact this was not the 
decision in Bensley v. Burden (as affirmed on appeal^ 8 
L. J. Ch. 85.) ; the point really decided was, that a precise 
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fecOal of titUi although cbatalned in a laaee aiid teleafie, cTpe- 
rated hj way of estoppel ; itnd the Courts in deciding Bight 
Vi Bucknell) never questioned the authority of the fonner de** 
eieioi^ but rested their judgment on the ground that in th^ 
ease before the Court the recital — which wa% that. ** th^ 
irendor was legally or equitably entitled to the property " *— 
l?fanted that certainty of allegation which is nedessary to 
Inake an estoppel* Th^ two cdses are correctly stated as 
consistent with each other in p/885» of the ** Ccwnpendium." 
^ Our readers will by this time have befofe them sufficient 
reasons for coming to the same opinion that we have formed 
T- that Mr. Dart's work is well worthy of a place not only in 
their general library^ but in that small selection of books 
which the working lawyer looks upon as his most useful 
tool9 ; which come most readily to his hand, and which he 
gets to look upon as a part of himself. This must be our 
geileral character of the work ; to make extracts from a law 
book is impossible. It has been compared very properly to 
presenting a brick as a specimen of a houses But if we were 
asked to point to a few portions of the work which especially 
show the accuracy and power of compression of its author, 
we might notice the following. 

The classification of cases where the materiality of mis- 
description will avoid the common condition. (Ch* iv* pp- 
63—66. 

The section as to puffers, ch* v. p. 89., which gives the 
present state of the law concisely : Sii* Edward's chapter on 
the subject is excessively prolix. 

The clause in ch. viii. pp. 177, 178., on secondary evidence, 
shows great powers of compression, and contains much mat- 
ter in a small space. 

Sec. 3. in ch« xiii., upon seeing to the application of trust 
purchase money (pp. 283. et 8eq.\ is a masterly exposition of 
the law on this important practical subject. 
. The authorities on the question of resulting trusts (pp. 
^S7. et seq») are concisely but candidly stated* 

Great trouble has evidently been taken in attempting to 
classify the cases in sections 7, 8, and 9. of ch. xviiL 
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Quipter 'xik» coataiild in 9 enudl compass a gr^t de&l of 
mailer remarkably difficult of Compression I it contains re* 
ferenee^ to far more thaii the average nuniber of ne^v: deci^ 
sions .siaoe the last edititm of the " Vendors." 

We should have long hesitated before we had noticed so 
minutely as we have here thought it right to do, any work 
coming from an author less eminent and popular than Sir 
Edward Sugden. We have not, as yet, acquired sufficient 
critical phlegm to point out the defects of every young author 
just struggling into notice. But with the learned Ex-'Chan* 
cellor it is a matter of duty^ and we trust that, if these pages 
reach him, they may only serve to put him on his mettle. 
He has^ we think, attempted to take a course in this matted 
which may be^ perhaps must be^ tolerated at the Bar, but 
which must not be extended to legal literature. We have 
heard of an eminent Equity Pleader declaring in Court that 
he would not be concerned in any cause in which a particular 
Barrister was employed — > but we have no idea that a Legal 
Author shall say, directly or indirectly, that no other author 
shall write on the subject which he has selected. Mr. Dart 
had a perfect right to select for a subject the Law of Yendcnrs 
and Purchasers — he did it at his peril; he knew that the 
ground was pre-occupied, and that he could take it only by 
showing a better title than Sir Edward This he has shown 
in many respects by his labour and ability, but chiefly by 
the advantage which Sir Edward Sugden has himself given 
to him .by chodsing not sufficiently to notice, if not entirely 
to pass over, recent decisions and statutes. This is a piece 
of a^umptioh that we are bound to notice for the benefit 
of out yoilnger readers. They should learn that to obtain 
the eminent positions in our profession several qualities are 
Becessary. Leturning is essential ; so is integrity, and, as a 
general rule^ a spotless life. Tb^se Sir Edward Sugden 
possesses in an eminent degree. But there are other quali- 
ficaticm^ which, throughout life, he has not appeared to con- 
sider equally necessary. We mean a just knowledge of him- 
9e}f^ a willingness to bear and forbear, that self-control 
which makes a man to tolerate the weakness of others, that 

V 2 



68 VUcauni Stair. 

m 

charity which seeketh not its own. These qndUtieB are also 
necessary for real eminence in public life ; and a man who 
wishes to be truly great must obtain a charact^ for these as 
well as for professional taleats and mere native virtues. 



ART. IV.— MEMOIR OF SIR JAMES DALRTMPLE, 

VISCOUNT STAIR. 

ASf with some exceptions in individual cases, such as Xiord 
Woodhouselee, in his amusing and instructive Life of Lord 
Eames, Scotch lawyers do not appear, like Lord Campbell, 
to have devoted any portion of their leisure to giving to the 
general public a popular detailed account, in easy conversa^ 
tional language, of the lives of their more eminent contempo- 
raries, or predecessors, it has occurred, that a short biographi- 
cal notice of one of the most eminent Scottish Judges may 
not be unacceptable to our readers. The following biogra- 
phical sketch has been extracted partly from a compilation, 
not, it is believed, very generally known, and of very modest 
pretensions, but which possesses a quality, not, perhaps, to be 
predicated of all modem historians,— that of specially refer- 
ring to the original, or contemp(»:ary documents, on which 
its narrative and inferential conclusions are founded. Tbia 
sketch has also, to a considerable extent, been extracted from 
the learned preface prefixed to the fifth edition of Lord 
Stair's " Institutions," by John Shanks More, Esq., Advo- 
cate, who had access to all the original or contemporary do- 
cuments, manuscripts or printed, and who has since been 
appointed Professor of Scotch Law in the University of 
Edinburgh. 

This distinguished Judge, the greatest lawyer of whom 
the Scottish Bench can boast, was born in 1619, and was the 
son of James Dalrymple, of Stair, and Janet Kennedy, 
daughter of Kennedy, of Knockdaw. His father died when 
he was very young, and he was left under the sole guardian- 
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drip of loA mofber, who k said to have been a woman of 
*^ excdient * spirit.'* After his elementary education at the 
School of Maiiehlkie he went, at the age of fourteen years, to 
the CdJege of Glasgow, where he applied himself so assidu* 
onsly to his studies, that he gained the approbation and 
friendship of his teachers, and qualified himself for taking the 
degree of Master of Arts in 1637. Next year he left col- 
lege, went to Edinburgh, entered the army, and obtained a 
captain's commission in the Earl of Glencairn's regiment. 

But it does not appear he long retained his commission ; 
and the " Philosophy Ch^r " in the University of Glasgow 
becoming vacant about this time, he was advised by several 
of the professors (the patronage being in the Faculty of the 
University) to offer himself as a otndidate ; and after under- 
gomg, with great applause, a comparative trial, obtained the 
appointment to 'the vacant chair in March, 1641 ; on which 
occasion, according to Professor Forbes, he appeared in his 
regimental dress, '^ buff and scarlet ;'' and as he himself used 
to say, — " A Martis, ad Musarum, castra, traductus fuit." 

He now resumed his studies of the Greek and Koman 
Claasicd, and added the study of the Soman, commonly called, 
by way of eminence, the Civil Law. As in the Continental 
universities, and in Scotland to this day, part of his course 
spears to have been devoted to General Jurisprudence.. His 
lectures were attended by many young men of rank and 
fortune, with whom he formed friendships, which afterwards 
proved useful to him. And it may be noticed, as rather a 
singular fact, that this Chair of Philosophy should at inter- 
vals have been occupied by men of such high and varied 
talents and learning, as Viscount Stair, Professor Francis 
Hutchison, Dr. Adam Smith, and Dr. Thomas Reid. 

But apparently conscious that his talents^ natural and 
acquired, enabled hini to aim at what is usually considered a 
higher, though not a more honourable station in society than 
that of Professor of Philosophy, Professor Dalrymple resigned 
his Chair in 1647, went to Edinburgh, was admitted a mem- 
ber of the Faculty of Advocates in 1649, and soon acquired 
extensive practice at the Bar. 

After the death of King Charles I., in 1649, when the 
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Committee of the Estates appointed commissioners to go to 
Holland to invite bis son to ascend the throne, Mr. Dal- ' 
rymple was nominated Secretary to the Mission, and con- 
ducted himself with such moderation and tact, as at once to ■ 
gain the approbation of the Estates and that of the Bang. 
And, although a very young lawyer at this period, hie talents 
were so highly appreciated, that during his absence he was 
{^pointed by Parliament one of the eommissioners to "revise 
and consider all the laws, statutes, and acts of parliament of ^ 
this kingdom, made and enacted at any time bygone, as well 
printed as not printed, and also to consider all the consue- 
tudes and practices of the kingdom, which have had the force 
of laws, and which have been received as pracf icks, as well in 
criminal, as in civil judicatories, within this kingdom ; to the 
effect that, after due consideration of the laws, acts of parlia- 
ment, consuetudes and practices, and mature and solid con- 
sultation and deliberation, had, and taken thereupon, by the 
foresaid commissioners, or their quorum, they may, by their 
care, solicitude, and industry, collect, draw up, and compile, 
a formal mode and frame of a book of just and equitable 
laws, to be established and authorised by His Majesty and 
Estates in Parliament, for the government of the lieges in 
time coming, and for administration of justice to them in the 
judicatories." 

When in Holland with the commissioners, Mr. Dalrymple 
became well known to King Charles II., and to several emi- 
nent persons, such as the Earl, afterwards the notoriously 
tyrannical Duke of Lauderdale, and to the celebrated Sal- 
masius. 

As secretary, Mr, Dalrymple returned with the commis- 
sioners some time before the King, but in that capacity 
waited upon his Majesty at his landing, and appears to have 
been well received. He afterwards used every exertion to 
unite all parties for the King's interest, and also in raising an 
army for the invasion of England. After the defeat of the 
royal army at Worcester, he continued, from 1656, his prac- 
tice at the Bar with great success, and during the usurpation 
of Cromwell likewise, till the oath called the " Tender " was 
imposed, when he, and a number of other eminent lawyers. 
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absented themselves from the Court, and 'did not again attend, 
till Cromwell had oeaaed to require the oath to be taken. 

In 1654, Mr. Dalrymple was one of a oommittee of four 
deputed by the Faculty of Advocates, to wait upon the 
English Judges, to obtain the restoration of the ancient form 
of the *^ Outer House," where a single Judge prepared and 
decided the cause in the first instance, subject to the review 
of the Inner House Judges ; and the deputation succeeded 
in its mission. 

In 1657, Mr. Dalrymple appears to have acquired the 
good opinion and respect of General Monk, who thus recom*- 
mended him to the Protector : ^^ I make bold to mention to 
your Highness one Mr. James Daliymple, as a person fit to 
be a Judge, being a very honest man, a good lawyer, and 
one of considerable estate." And soon afterwards, in stating, 
on behalf of the Lord Protector's council for Scotland, that, 
by the death of Lord South Hall and Lord Balcomie, the 
number of the commissioners for the administration of justice 
had been reduced to four, which left no Judge for the Outer 
House, General Monk wrote as follows : — ^^ Believing it to 
be your Highness's intention that they (the commmissioners) 
should supply such a present exigency, in a time so pressing, 
they bethought, and have pitched upon a person of en^inent 
abilities, Mr. James Dalrymple, an advocate, of whose quali-> 
fications they have ample satisfaction, to be one of the s^d 
commissioners for administration of justice, at the same salary 
which the Lord Balcomie had, being 300/. per annum, 
according. to the establishment of Scots Judges, of which 
choice they humbly crave leave to desire your Highness's 
approbation." This selection of the commissioners was ap^ 
proved of, and Mr. Dalrymple's elevation to the Bench was 
confirmed by a letter from the Protector, dated S5th July, 
1657. . 

This office, however, it appears be had some hesitation in 
accepting, as he says in the apology which he afterwards 
published, in consequence, apparently, of an anonymous 
attack, that ^^ he was only induced to do so by the earnest 
solicitations of a number of ministers, friends, and others, 
Y^hose advice he asked before he would accept of this appoint? 

. r 4 
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ment. For doing so^ he was muoh blamed by violent Tories, 
such ae those, who were afterwards violent " Jacobites." 

But, viewed unpartiaUy, at this distance of time, it does 
not appear he can be justly blamed for accepting office from 
a person, who had, by force of arms, acquired complete 
dominion, for a time, over his country, not as a minister of 
state, but as a judge only, which office merely enabled him 
to assist efficiently in the administration of justice to his 
fellow subjects. Accordingly, he does not appear to have 
taken any other oath, than that de Fideli Administratione 
Officii. 

Further, it appears, he was held in such estimation by 
General Monk, that the latter consulted him on various 
matters of state, and particularly before marching with his 
army into England. When asked his opinion as to the best 
mode of settling the three nations, Mr. Dalrymple advised 
General Monk to call a full and free parliament, and, at the 
same time, earnestly recommended that the courts of justice, 
Vfrhich had for some time been interrupted in their sittings 
during the troubles, should be again opened. Amd this 
advice was followed by General Monk, as appears from his 
letter addressed to Mr. Dalrymple, dated Dunsta.ble, Jan. 7. 
1659, which, Professor Forbes says, he saw in the possession 
of Sir James Dalrymple of Borthwick. 

At the Restoration Mr. Dalrymple went to London with 
the Earl of Cassilis, to pay his respects to the £ing, who, on 
this occasion, conferred on him the honour of knighthood, 
and, by his letter, dated Whitehall, Feb. 14. 1661, also 
nominated him one of the Lords of the Session. And, on 
the 4th of November, 1661, he was, with the approbation of 
the " haill Lords," appointed by the King's Commissioner, 
Vice-President of the Court, in the absence of the President, 
Sir John Gilmour, and continued to act in that capacity 
whenever the President was absent. 

So early as 1663, King Charles II. and his Privy Council, 
availing themselves of the latitude of the Boyal prerogative, 
still unfortunately omitted to be placed under salutary con- 
trol, proceeded to adopt very arbitrary measures ; and a de- 
claration was enacted, which, besides the Oath of Allegiance, 
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i^ulred all judges and others in the public tmstj to deolare 
against defensive anns, and the conduct of the kte troubles, 
and paorticalarly against the naticmal covenant, as explained 
in 16885 <^d the ^^ solemn League and Covenant" in 1648, 
as being contrary to the laws and liberties of 'the kingdom* 
And, in prosecution of this measure, the King- issued an 
order to the Privy Council, to declare the places vacant of 
aich,: as failed, to subscribe} by a certain day. Upon this, and 
before the King's order was received, Sir James Dalrymple 
sent to London his ^* resignation of his place in the Sessions ; " 
and, when he was afterwards required by the Court to sub- 
scribe, he declined to do so by letter, and his place was deflared 
vacant in January, 1664. But, on his return, about this 
time, from a tour in France with his eldest son. Sir James 
waited on the Eang at London, who then intimated to him 
that he could not accept of his resignation, but would rather 
allow him to explain in what sense he could sign the declara- 
tion; and, on the 21st of April, 1664, addressed a letter to 
the Lords of Session, bearing that, " Having heard Sir James 
Dalrymple of Stair clear himself in the matter of the declara- 
tion, which he, at his return, will take, and being well 
satisfied therewith, and with his good affection to our service, 
and with his great alulities to serve in that station, we did 
not think fit to accept of the warrant formerly sent up for 
demitting his place, of which demission no use has- been made. 
Therefore, our pleasure is that he, signing the said declaration, 
continue." And, accordingly. Sir James having signed the 
declaration, with the qualification that he was '^ content to 
declare against whatever was opposite to his Majesty's just 
right and prerogative," the Lords rescinded their former act, 
and reponed him in his office. As a further mark of royal 
favour, he was this year (1664) created a baronet. 

** For this great man^" says Professor Forbes, " did always 
•decline to be concerned, either as a judge or lawyer, in Criminal 
trials. He had been much pressed to be one of the judges of 
the Criminal Court before the year 1660, with a considerable 
addition of salary; and, after the Bestoration, was again 
desired to be King's Advocate, or one of the Lords of 
Justiciary. But he excused Jumself, alle^g, for his reason. 
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the danger of acquitting the guilty, or wounding the innocent, 
in such offices : and, no doubt, the gentleness of his nature^ 
as well as the hazard he foisesaw in deciding concerning 
State crimes, had influence on that resolution.'' 

After his restoration to, or rather continuation on, the 
Bench, Sir James Dalrymple took a great interest, and had 
the chief charge in framing various regulations for improving 
the forms of Process in the Court of Session. He warmly 
opposed the distinction then attempted to be made between 
the Inner House and Outer House lawyers, for which ha 
received the thanks of the Faculty of Advocates, 

In,1670 he was appointed by Parliament one of the Com-r 
missioners to treat of a union of the two kingdoms. This 
attempt then proved abortive. But, during the conference, 
he acquired the good opinion and confidence of Lauderdale, 
the King's Commissioner, who shortly afterwards appointed 
him a privy councillor ; (an office which the Lord Chancello]; 
of England holds at this day, although the chief judge in 
Equity). 

In January, 1671, on the resignation of Sir John Gilmour 
of Craig Millar, Sir James Dalrymple was appointed President 
of the College of Justice in his room. In December, 1676, 
^^ the Common Council of Edinburgh, having taken into 
consideration the many great and signal services done to the 
city by Sir James Dalrymple, President of the Court of 
Session, in return for these not only ordered his house rent 
to be paid by the town during his life, but likewise during 
that of all his successors in office." This last was perhaps 
rather excessive generosity ; but it is believed, the Act of 
Council continued in force till 1741, when it was given up 
by President Forbes, and no claim has since been founded 
on it. 

To the Reformed Beligion Sir James Dalrymple was all 
along warmly s(,ttached, and used his utmost efforts to obtiun* 
its permanent establishment in Scotland. At that time, a 
Lord of Session might hold a seat in Parliament, and Sir 
James sat in several parliaments as Member for the County 
of Wigton. To secure the establishment of the Beformed 
S.eligion, he was ai^xiou^ to exclude from public offices all 
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persons suspected of attachment to Popery. His zeal in thiei 
matter gave great ofience to the ministers, both ecclesiastical 
and lay, to whom the King delegated, or almost entirely en- 
trusted, the government of Scotland. It made him dis-* 
liked by the Primate Sharpe, and those other violent Prelates, 
whom Charles II. so much favoured, and whose persecution 
af the people for Non-Conformity, Sir James always strenu- 
ously opposed. Even the toleration of Bishop Burnet does 
not appear to have induced him to view Sir James's conduct 
with absolute impartiality. He was, of course, also disliked 
by the Soman Catholics, as he was too intelligent a presby* 
terian to be deceived by the hollow pretended toleration of 
the Duke of York. And he has, somehow or other, rather 
unaccountably incurred the displeasure of that decided Whig, 
Mr. Malcolm Laing, the able historian of Scotland during 
the Seventeenth Century. His opposition to the persecutions 
6f the Presbyterians, and to the deceitful toleration of James 
VIL, could not possibly be disapproved, of by Mr. Laing. 
And we are rather at a loss to discover the grounds upon 
which be almost never notices Sir James Dalrymple without 
marked disapprobation. So far as we can discover, these 
grounds are, that Sir James acquiesced in and supported the 
oppressive measures of the Duke of Lauderdale, and that, 
for undue purposes, he managed the Court of Session. That' 
he was free from all the yices of his age, an absolutely pure 
and upright judge and politician, we certainly do not take it 
upon us to say. But in tracing his conduct, fropi his ele- 
vation to the Bench, as appearing from documents, which 
seem to be sufficiently authentic, we own we do not find 
evidence to warrant such severe censure. The man, who 
had refused to take the oath called the " Tender," imposed 
by the Lord Protector, and who resigned his situation as 
Lord of Session, rather than subscribe the declaration re- 
quired by King Charles* II., without a qualifying explanation, 
was not likely to be quite subservient to Lauderdale, as the 
King*8 Comiiiissioner, or tq prostitute the office of a judge, 
in order to support his oppressive measures. Accordingly 
we are told, that when Lauderdale came down to Scotland, 
in 1677, Sir James Dalrymple used his influence with that 
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minister^ for the correction of several abusesy in particular, 
the citing of persons for Church irregularities, without li- 
belling special circumstances of time and place ; which gave 
great oflPence to the Archbishop of St. Andrews, and several 
of his high-flying brethren. He also did all he could to 
dissuade the Duke from bringing in the Highland host upon 
the Western Counties, for the purpose of keeping down the 
cause of Presbytery, and the Covenant ; but, not succeeding, 
he entered his dissent against this inroad in the Council 
Books. He also opposed the Bonds of Peace, which bound 
all who subscribed them to bring to justice every Presby- 
terian minister who " kept Conventicles," and to prevent 
their servants and dependents from leaving the Episcopalian 
persuasion, or succouring field preachers, or persons inter- 
communed ; in short, to renounce Presbytery altogether. 
And though he did not succeed in his opposition, yet he 
never could be induced to sign the Bond ; and he is said to 
have been the only judge who had the public spirit to re- 
fuse it. 

When the Duke of York came to the Scottish capital in 
November 1679, the Judges of the Supreme Courts, and 
many members of the Bar, waited upon him ; and on this 
occasion. Sir James Dalrymple congratulated His Boyal 
Highness in a speech which contained the following sen- 
tence : — '^ It»is a matter of great joy to this nation, to see one 
of the Boyal Family among them, after being deprived, for 
so many years, of that honour ; and the nation, being en- 
tirely Protestant, it is the fittest place in which your Boyal 
Highness could have your recess at this time.'' This part 
of the address, it has been remarked, could not be very pa- 
latable to the Duke, as it gave him a foretaste of what favour 
he had to expect from that quarter for his friends, the Boman 
Catholics. 

To the Parliament, which assembled at Edinbuigh in 
1681, the Duke of York was appointed His Majesty's Com- 
missioner ; and Sir James Dalrymple was chosen to repre- 
sent the Shire of Wigton ; and was afterwards appointed 
one of the Lords of the Articles. Sir James was also named 
one of a committee, with Argyll and others, to bring in a 
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B3] for the preservaiioa of the Protestant BeUgion; but 
the draught prepared was not approved of^ being deemed too 
limited, in the case of a Popish succession; and another 
dmught was framed, and passed into a Liw. This was the 
famous '^ Test Act," in which Sir James succeeded in getting 
the dause inserted, which excluded all persons frc»n holding 
offices in the Government, who did not swear *^ that thej 
owned and sincerely professed the true Protestant Religion, 
contained in the Confession of Faith recorded in Parliament 
in 1667." This clause gave great offence to the Duke of 
York ; who, on the night the Act passed, remarked to Ar* 
g7ll9 that Stair had ruined all honest men, (alluding to Pa- 
pists,) by bringing in the Confession of Faith. Although 
Sir James was satisfied the Act was sufficiently ample for 
the protection of the Protestant Faith, yet he could not 
give his concurrence to the clause which alluded to Presby- 
terian Dissenters, wherein they were designated Fanatics, 
and therefore went up to London in the month of October, 
1681, to state to the King his scruples to sign the Act while 
it retained that clause, and also to obtain the King's consent 
to his resigning his office, apparently in favour of his son. 
Before he reached the capital, however, he discovered this 
step to be unnecessary, as a new Commissioner to the LcH'ds 
of Session had been sent down, under the great Seal, in 
which his name, t(^ether with those of Murray of Glendoick, 
and of Baird of Newbyth, were omitted. Sir James, it ap- 
pears, had proceeded to London, without obtaining leave 
from the Eang's Commissioner ; and was, therefore, denied 
access to the Eang, and was, moreover, commanded by Se- 
cretary Murray to leave England. The freedom of his 
speech to the Duke of York, on his arrival in Scotland^ had 
never been forgiven ; and his subsequent appearance in Par- 
liament had greatly heightened this hostility ; so that, not 
content with his deprivation of office as a judge, the oppo- 
site party continued to prefer frivolous charges' against him ; 
and his tenants and dependents were continually harassed 
and fined for non*conformity, or Church irregularities. In 
consequence of these repeated annoyances, and a hint from 
Sir George Mackenzie, that he could not protect him from 
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im^risonin^ht> Sir Jamei^ resolvl^ to quit the oodntr/^ dlid 
went over to Holland, in October 1682^. 
• While in Holland^ Sir Jam^s Dairy mple publisbfed hi« 
Phyeiologica Nora Experimentalise by which he aequired 
considerable deputations The decisions of the Cotitt of Ses^ 
siohj from 1661 to 1681^ were also published during his 
exile. Of these Eeportsj he says, "I did catefully atld 
faithfully obserTe the Decisions of the Court of S^ion|^ 
during all the time I was in it ; expressing, mainly, th^ rear- 
sons the Lords laid hold on, in all important 6ases> Which 
were not come to be uncontroverted, as ^ beaten path^ of 
were obyious to common capacities ; and I did seldom tot^ or 
drink, and s.caroe even slept, before I perused the inform- 
ations past every sederunt day, and set down the Decisidns of 
the Lords, (though, sometimes, not in the same terms as 
they were marked by the clerks, for at that time the inter- 
locutors were all upon their trust, without being revised and 
signed by the President, as they now are,) while they were 
fresh in tny memory, which were put in t1?fo vols.^ after my 
removal; but not being present at the time they were 
printed, there are many escapes in printing, btit seldom 
is there anything of the sense unclear." 

But the enmity of King James VII. against Sir James 
Dalrymple was not satisfied with deprivation of oflfice and 
exile. During his absence in Holland, great effort was tnade 
to discover some grounds or pretext for accusing him of 
treason; and ultimately Spence, the secretary of Argyll^ 
having, under the force of torture, confessed th&t Sir James 
was privy to the Bye-house Plot, he was prosecuted for 
treason, and oiitlawed on the 17th of March^ 1685. Fortu-; 
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nately, however, he was personally safe from the effect of 
these arbitrary proceedings, though his family and friends 
were subjected to great injustice tind spoliation; and the 
prosecution itself came to be considered as so Unsupported by 
any thing like evidence, and so unwarranted, that his soiij 
Sir John Dalrymple, having been appointed Lord Advocate 
in the beginning of 1687, had influence enough to proOure ^ 
pard(m for his father, which was presented to the High 
Court of Justiciary oa the 28th of Mpjrch of that yean 
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I WMe- in Holland, Sir James was much in Iktour with 
the Prince of Orange ; and, before he sailed for England in 
1688$ asked him what was his true design in going to Britaini 
To this the Prince replied, that it was for the glorj of God^ 
tmd for securing and establishing the Protestant religion: 
ppon which Sir James pulled off his wig, and, pointing to 
his head, said, '^ Though I am now in the seventieth year of 
mj age, I am willing to venture that and mj own and my 
children's fortunes in such an undertaking." 
. When, soon afterwards, accordingly the foolish but cruelly 
oppressive measures of James YII., and of his delegated 
government in Scotland, had brought matters to a crisis, and 
had BO exasperated the people as to drive them to insurrec- 
tion,— when a majority of a meeting of nobles and gentry, 
assuming the administration, had voted a general address to 
the Prince of Orange, and when a convention of Estates had 
been sunmaoned, it was mainly through the advice and in* 
fluence of Sir James Dalrymple that the election of the 
Presbyterians was secured to that convention, which resolved 
^nd declared that James Ylt. had invaded the fundamental 
constitution of the kingdom; that he had thereby forfeited 
his right to the crown; and that the throne had become 
vacant. 

In such circumstances, it was natural that King William 
should place great confidence in the talents and wisdom of 
Sir James Dalrymple in the arrangements of government 
consequent upon the Revolution; and should not only re- 
appoint him President of the Court of Session in 1689, but 
also raise him to the peerage in April, 1690, by the title of 
Viscount of Stair, Lord Glenluce and Stranvaer. 

When the reappointment of Stair to be President of the 
Couvt of Session was presented in November, 1689, "the 
Lords, after Stair had retired to another room, having elected 
liord Newbyth vice-president for the occasion, did unani- 
mously and heartily acquiesce in their Majesties' nomination 
vOf the said Sir James Dalrymple of Stair to be President, as 
a person most worthy to discharge that trust ; and declare 
that, if it had been absolutely at their disposal, they would 
have elected and eboosQd him conststnt president." 
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After his restoration, however, Viscount Stair had to 
endure a species of persecution, which he appears to have 
little deserved, and had little reason to expect, in certain 
anonymous and scurrilous pamphlets, charging him unjustly 
with various delinquencies. Against these attacks he defended 
himself in an '^ Apology," printed at fldinbui^h, in 1690; 
for circulation among his Lordship's friends, and which had 
become extremely rare, till reprinted in the fifth and last 
editbn of his "Institutions" in 1832. In that "Apology" 
Stair vindicated himself from the charges of political sub- 
serviency brought against him by his anonymous adversaries. 
His elevation to the Chair, in particular, gave great umbrage 
to many. And according to Mr. Laing, in his History, the 
violent opposition made in and out of Parliament to. the 
prerc^tive [assumed by the Crown of nominating the whole 
judges in a case of total vacancy, was chiefly on account of 
Stair's appointment. But this was a great Constitutional 
question, quite sufficient, in itself, to excite the irritation 
which it did ; although this may have been increased by the 
party and personal hostility of Stair's parliamentary enemies* 
With regard, in particular, to this charge of accepting the 
nomination of President from the King, contrary to Uie act 
of parliament, 1579, by which the President is to be chosen 
by the Court, Stair maintained in his " Apology," and we 
think satisfactorily, that the appointment to this office had 
been always in the Crown ; that the statute in question had 
never been acted on ; and that even supposing the King to 
have had no right, yet, that as the Lords of the Session had 
agreed to and confirmed his nomination, he was entitled to 
accept the office. 

As formerly observed. Viscount Stair was all along a 
staunch Presbyterian; and thid circumstance, and his* own 
natural preference- of prelacy, seems to have rendered it 
difficult for Bishop Burnet to take a fair and impartial view 
of Lord Stair's conduct when he characterises him "as a 
man of great temper, and of a very mild deportment, but a 
false and cunning man, and a great perverter of justice, 
in which he had a particular dexterity of giving some plausible 
colours, to the greatest injustice." On the other hand, Sir 
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GBorgd Mackensde^ who knew him well, and was a rival 
lawyer^ saja, ^* Really, Stair was a gentleman of excellent 
parts, — of an equal wit and universal learning, but most 
considerable for being so free from passions, that most men 
thought this equality of spirit a mere hypocrisy in him. 
This meekness fitted him extremely to be a president, for he 
thereby received calmly all men's informations, and by it he 
was capable 'to hear, without disorder or confusion, what the 
advocates represented. But that which I admired most in 
him was, that in ten years' intimacy I never heard him speak 
unkindly of those who had injured him." 

And Professor Forbes, who had at least equally good 
opportunities as Bishop Burnet, of acquiring accurate infor- 
mation on the subject, gives what he calls a ^^ short cha- 
racter " of Lord Stair, in the following terms : — " During 
the time he was a Judge none could ever stain him with the 
least malversation, or insolence, in his great trust, at a time 
when it would have been thought o))liging and good service 
to men of power, who wanted nothing more than the least 
ground to call him in question. He could not bear to be 
solicited, or impertinently addressed, in f matters of justice. 
The memory of the many good regulations, in the forms of 
process, before the session, owing to his lordship, will never 
be obliterated. He had a stiff aversion from being concerned 
in criminal matters, either as a Judge or a lawyer. In the 
matter of civil government he was always for sober measures. 
He thought it neither the interest nor duty of kings to rule 
arbitrarily, both king and people having their titles and 
rights by law, and an equal balance of prerogative and 
liberty being necessary to the happiness of a commonwealth. 
His judgment never led him to use, or approve, severity 
against those who, being sound in the fundamentals of 
religion, differed only in circumstantials. When he sat in 
the Privy Council, he always interposed, so far as he could 
with safety, to rescue the suffering Presbyterians from feeling 
the sharp edge of penal laws, to which they were long ob- 
noxious in the reign of King Charles II., and suffered often 
public reproach for so doing, when he gave it as his opinion, 
that the Privy Council, to whom the government and policy 
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of the nation were committed, ought to be equally prudent 
and just in applying the severity of the laws ; albeit. Judges 
in other Courts are to. walk by the tenor of the law, however 
rigorous and hard. 

^^ He was a devout Christian, a sincere Protestant, and a 
true son of the Presbyterian Church of Scotland, though pru- 
dence allowed him not at all times to make a noise. He 
approved himself to be of steady principles, in thrice forsaking 
his honourable and profitable station, rather than comply 
with the corruptions of the times: 1st, he absolutely refused 
to take the Usurper's * Tender ^ and contentedly sat dowA, 
with the loss of a beneficial employment as an advocate, till 
it was dispensed with ; 2ndly, he risked his place of an ordi- 
nary Lord of Session, in the year 1664, before he would sign 
without a commentary the ^ Declaration ' then imposed on all 
in public trust ; and, 3rdly, he exposed himself to be shufiOied 
out of his presidency, as he actually was in the year 1681, 
by his boldly standing up in the defence of the Protestant 
interest. In the midst of the multiplicity of civil business, 
which his employment and character brought upon him, he 
always found some time- for the study of divinity, wherein he 
arrived to a deep pitch of knowledge, and directed every 
thing else to it. In short, he was indefatigable in business, 
even when he might have used the privilege of his age to lie 
by and withdraw from it. He knew not what it was to be 
idle, and took a strict account of his time, dividing himself 
between the duties of religion and the studies of his pro- 
fession, which he minded more than the raising of a great 
fortune! He was sober, temperate, and mighty regular. 
He daily prayed, always, and read a chapter of the Bible to 
his family before they sat down to dinner, and performed the 
like service after supper ; which he would not interrupt upon 
any consideration of business, how important soever. He 
had a great spirit and quiet temper in the harshest passages 
of his life. By the constant bent of his thoughts to what 
was serious or profitable, he knew how to divert them from 
any uneasy impression of sorrow. He was apt to forget, at 
least not to resent, injuries douQ to him, when it was in bis 
power to requite them." 
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The first edkion of Lord Stair's *' Institutions " was pub- 
Ikbed in Edinburgh in I68I5 with a dedication to King 
Charles II. The second edition^ with large additions, was 
published in 1693. The third edition, chiefly under the 
superintendence of Sir William Johnstone Pulteney, Bart., 
was published in 1759» The fourth edition was published in 
1826, with commentaries, and a supplement by George Brodie, 
Esq., advocate. The fifth and last edition was published in 
1832, with notes and illustrations, by John Shanks More, 
Esq., advocate. 

Besides his two volumes of *^ Decisions of the Court of 
Session, from June, 1661, to July, 1681," published at 
Leyden in 1683 and 1687, there appeared, in 1686, a trea- 
tise by Lord Stair on Natural Philosophy, dedicated by him 
to the Royal Society of London, and entitled, " Physiologica 
Nova Experimentalis, in qu& Notiones Generales Aristotalis, 
Epicuri et Cartesii supplentur, errores deteguntur, et emen- 
dantur." 

In 169S, a theological work, written by Lord Stair, was 
published in London, under the title of, a " Vindication of 
the Divine Perfections, illustrating the Glory of God. in them 
by Reason and Revelation, methodically digested into several 
Meditations. By a Person of Honour," and under ** the 
superintendence of Dr. William Bates and the celebrated 
John Howe, who have given a preface subscribed by both, 
in which, after various general observations, they say, * The 
noble author of the following discourses has obliged the wise 
and inquiring Christians by communicating his treasures. 
The clearness and vigour of his spirit are illustriously visible 
in managing a subject so deep and difficult. And as in the 
blessed God there is a union of all glorious and amiable 
excellences, as are perfective of our minds and attraction of 
our wills, so in our author's unfolding of them there is, joined 
with the strength of argument, that beauty of persuasion as 
may enlighten and engage all understanding readers to be 
happy in the entire choice of God for their everlasting por- 
tion. We have here an imitable and instructive example to 
great men, the dignity of whose stations in the world too 
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oommonlj seems to plead an exemption from a more eednlous 
intention and application of mind to the affairs of religion, 
that have final reference to another world. This performance 
of the noble author shows it to be a thing not impracticable^ 
as it is most praiseworthy, amidst the greatest secular em- 
ployments, to find vacancy and a disposition of spirit to look 
with a very inquisitive eye into the deep things of God; 
which (if it were the author's pleasure to be known) would 
let it be seen that the statesman and the divine are not 
inconsistencies to a great and comprehensive mind, so as to 
consider them with distinction, and without confounding 
them or making the two [spheres intersect one another, so as 
that, in so large a theological work, here is no mixture of 
political matters, except where in the nature of the things 
themselves they are contiguous ; and were it not so, or if this 
work concerned policies and governments by men, it were 
without our compass to recommend it to the world ; which, 
having had some taste of it, we make so much haste to do, 
as not to allow ourselves the pleasure of engrossing it, or of 
perusing it alone, till we have imparted it and made it 
possible tp others to partake with us therein.'" 

Viscount Stair survived till the 15th Nov., 1695, when he 
died, in the 77th year of his age, and was buried in the 
church of St. Giles at Edinburgh. 

We shall conclude this article by subjcnning the account 
given by Professor Forbes of the works of Vicount Stair. 
And Professor More will, we trust, excuse us for adding his 
judicious view of the institutions given in his preface to the 
fifth edition. 

" His excellent writings," says Professor Forbes, " will 
carry down his memory to the latest posterity. His •* Insti- 
tutes of the Law of Scotland," — wherein that is compared 
with the canon and civil laws, and the customs of neighbour- 
ing nations, — are so useful, that few considerable families in 
Scotland, not to mention professed lawyers, do want them. 
He hath therein so cleared up the spring and grounds of our 
law, that had been dammed up from ordinary observation by 
dust and rubbish, and reduced it into a sound and solid body, 
for which he deserves to be reckoned a founder and restorer 
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of our law, that if it were lost it might be retrieved, and the 
tenor of it made out of hia excellent Institutions. He hath 
judicioudy observed the ^ Decisions of the Session' from the 
lestoration of the sovereignty and re-establishment of the 
College of Justice, to its ancient constitution and splendour^ 
till August, 1681 ; in which he hath not omitted any case of 
difficulty or importance, determined when he was present on 
the Bench, without expressing his own opinion when different 
from that of the plurality of the Lords, out of modesty and 
deference to their judgment. He wrote them de die in diem, 
oommonly before dinner, when fresh in his memory ; and waB 
the more fitted to do it, that he was not a day absent during 
that period of twenty years, except the time of the summer 
session, 1679, when he attended the king by his Majesty's 
special order. I have seen his ^Physiolc^a Nova Experi- 
mentalis.' He wrote a treatise concerning the Koyal Prero- 
gative and the Bights and Privileges of the Subject, and 
some sheets in vindication of the Church Government. But 
I do not remember to have seen them in print." 

" The * Institutions ' of Lord Stair," says Professor J. S. 
More, ^' may be regarded rather as a Treatise of General 
Jurisprudence, illustrated by reference to the Law of Scot* 
land, than as a mere Digest of Municipal Law." 

Perhaps the principles of contracts, or obligations, illus- 
trated and explained, with reference to the actual business of 
life, have never been more ably stated, or more clearly 
expounded, than in this work; and nothing higher can be 
said for the law of Scotland, as a rational and intellectual 
study, than that this, the earliest of our institutional books, 
should still be regarded as the greatest authority in all the 
practical matters which it discusses. Besides being eminently 
practical, it has also the advantage of stating, with singular 
clearness, those enlarged and comprehensive views of juris- 
prudence by which all practical rules must be tried, and all 
practical questions ultimately decided : and thus,'under this 
great master, the student of the law of Scotland, instead of 
being called to a mere exercise of memory, stored with prece- 
dents and authorities, is invited to the study of one of the 
noblest and most interesting sciences. 

G 3 
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The great object of Lord Stair has been to explain and 
illustrate the principles of natural justice, with . reference 
chiefly to the law of Scotland. His work is somewhat simi- 
lar in its plan to a Treatise of Universal Grammar, where 
the writer, keeping in view chiefly one language, and drawing 
most of his illustrations from it, enables the studept, not only 
more thoroughly to understand all the rules andj principles 
upon which, the grammar of this language depends, but also 
to apply this knowledge, with advantage and facility, to 
every other language to which he may turn his attention. 
And, accordingly, his Lordship has availed himself of many 
illustrations, drawn from various sources, and particularly 
from the laws of Bome and of England. The numberless 
references he makes to the law and practice of JiUgland, and 
of other foreign countries, prove how extensively he had 
made jurisprudence the object of his study, and furnish a 
practical illustration of his own remark, that *^ no man can be 
a knowing lawyer in any nation, who hath not well pondered 
and digested in his mind the law of the world." 
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gages and Saks communicated to the^ Home Department^ bj 
the Law Amendment Society. Ordered to be printed by the 
House of Lordsy 18th Febrnarj, 185L 

We haye long considered that, among the evils which the 
State can ^^ cause or cure," are to be reckoned those which 
arise from the existing law relating to real property ; and we 
have chiefly directed our attention to the remedy which may 
be applied to them : how these laws, embarrassing and ill 
fitted to the present necessities of society, may be safely and 
speedily rendered so ; this has been, hitherto, our main in- 
quiry : but perhaps we should have devoted more space to 
the proof that the present laws are injurious to the best in- 
terests of society. We have been so much engrossed in de* 
monstrating, to our own convictions at least, in what manner 
the real difficulties of the case, as they have often been called, 
could be met, that we have passed over too lightly the effects of 
the evils we have wished to remedy. To assist us in showing 
that the present law of real property is a grievance of no 
ordinary magnitude, Mr. Kay and Mr. Laing have oppor«* 
tunely published their works ; and it will be easy to prove 
from their pages, especially those of the former, that Feudality, 
as left to us in this branch of our law, is the main cause of a 
great portion of the vice, misery, and wretchedness that exist 
in this country. Mr. Kay vividly contrasts the European 
countries, where the law relating to the transfer of land is easy, 
simple, and effectual, and where it is the reverse ; and shows 
that there is a wonderful difference in the happiness of the 
people, which may be deafly traced to the difference of the 
law. Make it possible for the small tradesman, the artisan, the 
labourer, and the peasant to acquire land easily, to build on 
a part of it a house of his own, and to cultivate the remain- 
der of the land with his own labour, and you have a thriving, 
honest, and industrious yeomanry : houses large, roomy, and 
well-proportioned ; happy and contented faces,— the evidence 
of virtuous lives and peaceful homes. Render the acquisition 
of land difficult and almost unattainable to the lower classes 
of society, and all this is changed ; the land is no less un- 
cultivated than the minds of those who till it : low vice, in- 

o 4 
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subordination to rulers, vulgar and disgusting habits, all 
spring up. The houses built under such a law are small 
and uninhabitable, swarming with squalid and ill-regulated 
children, whose parents are immoral and depraved : the State 
is ill served, and revolution cowers in the distance. Mr. Kay 
has made good use of his Travelling Fellowship In establishing 
these important truths, and he" has pressed all Europe into 
his service for the purpose ; citing much authority on the 
subject, and confirming this by his own experience and varied 
observation. On one side place the happy peasantry of the 
valleys of the Rhine and Neckar, and the tranquil moun- 
tains of Switzerland; on the other, our own Dorsetshire 
vales, and, but little worse, our Irish hovels and half-cul- 
tivated wastes. Mr. Kay is able to produce France under 
both systems, and to show what she was under the yoke of 
Feudality, and what she is now. In the one time, miserable, 
brutal, starving, and revolutionary ; in the other, contented, 
refined, prosperous, and conservative. He is able to show the 
same contrast of times and circumstances in parts of Saxony 
and Prussia ; and with this vast body of evidence in favour of 
a change, he boldly demands that England and Ireland should 
be rescued from the grasp of technical rules, which are so 
pernicious to the public welfare as those now called the laws 
relating to real property. We strongly recommend all our 
readers interested in this subject, who have any doubts on 
this point, to make themselves masters of the whole of Mr. 
Kay's argument. They will also do well to read those portions 
of . Mr. Laing's work which refer to the distribution of land 
in Europe. These are written with a due appreciation of the 
whole subject, and they contain a fair statement of the dis- 
advantages which arise from a state of peasant-proprietorship 
in a long series of years. How far they counterbalance the 
advantages, may admit of great doubt, if the happiness of a 
community is to be taken into consideration ; but it Is fair 
and proper that they should have their due weight when a 
proposition is made for altering the law. The distinction 
must ever be borne in mind between peasant-proprietorship 
and peasant-tenantship, of the evils of which latter condition 
Ireland is a frightful example. 
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" The peasant tenants of small farms in Ireland are sunk in 
misery. The peasant proprietors in Flanders, on soil originally 
inferiw;^ working on their own little farms on their own account 
from generation to generation^ have brought them to a garden-like 
fertility and productiveness, and have made the whole face of the 
country a garden and pattern to Europe." — Laing, p. 69. 

A little further on^ this state of things is contrasted with 
the state of Ireland : — 

"Why does not the same cause produce the same effect in 
other countries as in Ireland ? Why is not the land in Flanders, 
or in Switzerland, or in Norway, frittered down as in Ireland into 
portions too small to afford a civilized subsistence to the culti- 
vator? The land is occupied as in Ireland, in small not large 
farms. The natural affection for offspring and near relations is 
not less strong among the people of those countries, and the 
division of the Idnd among the children of the proprietors is 
favoured by law and compulsory as a provision for them on the 
parents' death. The reason seems to be that the powerful influ- 
ence on mind and conduct which may be called the sense of pro- 
priety, is an effective check in general upon improvident mar- 
riages among the class of peasant proprietors, and upon wasteful 
habits and indolence in acquiring property to add to what they 
possess.*' — Laing, p. 81. 

" In Ireland it is the divisive element only that is at work, the 
aggregative element is wanting. The occupants of the 562,000 
small farms in Ireland, the two millions eight hundred thousand 
people living on them, are tenants, not proprietors. They cannot 
acquire by marriage, inheritance, or purchase from each other any 
addition to the small lots of land they occupy at yearly rents as 
tenants, although they cannot be prevented from dividing and 
subdividing their small lots, or what in social effect is the same, 
the subsistence produced from them according to the dictates of 
parental affection. In the other countries occupied by small 
farmers holding lots of land of similar extent, the small farmers 
are the owners and not merely the tenants of the land they oc- 
cupy." — Laing, p. 82. 

" There is practically no division of the land itself in those 
countries like that which takes place in the tenant occupiers in 
Ireland. The actual division of the land itself in lots too small 
to afford employment and subsistence according to a certain con- 
ventional standard rarely takes place in those countries in which 
this social arrangement of the small ownership of land has been 
long established."— iam^, p. 83. 
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Keeping this distinction well in view, we shall now con- 
sider the advantages which attend small holdings in land, 
and here we shall chiefly rely on Mr. Kay ; and we shall 
prefer letting him tell •his own tale, merely supplying suffi- 
cient matter to connect his story together, and comparing 
his views with those of Mr. Laing, when they differ. We 
think it will be seen that, independently of the vast moral 
benefits accruing from a system of small estates, the economi- 
cal advantages arising from it are great and numerous, as it 
leads to a more complete use of the land ; it prevents any 
waste of portions of it ; it tends to improve its tillage, weed- 
ing, and clearing ; it provides better systems of farming, 
better rotations of crops, and more economical and scientific 
management of manuring, and by these means it vastly 
increases the total produce of the land, while it stimulates 
in an extraordinary manner, the science, industry, intelli- 
gence, virtue, prosperity, and happiness of the farmers and 
peasant classes of the country. 

We shall first allow Mr. Kay to state his view of the law 
now existing with respect to real property in this country, 
which is sufficiently accurate for the present purpose. It 
will be seen that among the grievances of which he com- 
plains, in addition to the confused and unsettled state of 
the law, and the delay and expense arising from the 
practice as to title and conveyancing, (subjects familiar to 
our readers,) Mr. Kay mentions the law of primogeniture 
and entail. Without concurring with him in all his opinions, 
for reasons we shall advert to, it is only fair to say that his 
views on these points now find great favour with many who 
at one time considered them impracticable. How far it 
would be possible to restrict the present right of settlement, 
is a point certainly well worthy of consideration. 

" In Great Britain and Ireland the laws relating to property in 
land are either the direct creations of the feudal system, or modi- 
fications of that system varying in character as little as the change 
of times and circumstances will allow. They form one of the 
most difficult and intricate parts of our jurisprudence, being com- 
pounded of ancient feudal regulations, couched in quaint and 
technical language, of modifications engrafted upon the old system 
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by the monastic orders, and of statates modifying the stringency 
of the old restrictive laws, or restraining the liberality of the 
moDastic interpretations. They are so technical, and are based 
spon so much antiquated learning, and upon so many almost for- 
gotten customs, that it is quite impossible for any one, who has 
Bot made himself master of a ^eat deal of the old learning con- 
nected with them, to understand them. If a system had been ex- 
pressly devised, in order to keep every one but the studious part 
of the legal profession ignorant of its objects and meaning, none 
could have been better fitted to effect this end than our present 
landed property laws. It is most astonishing that, in this age of 
reforms, no one has attempted to codify and simplify these laws. 
When we see the beautiful simplicity and clearness of the foreign 
codes, enabling any unprofessional person to understand their 
general meaning and effect, and when we look at our own system, 
which keeps every one, but a part of the legal profession, in ab- 
solute darkness as to the rights and privileges of an owner of land, 
which often renders it very difficult and expensive for a pro- 
prietor to find out what his real power over his own property is, 
and which tends so greatly to fetter and impede the sale of land, 
by rendering its conveyance from man to man so difficult and ex- 
pensive ; and when we remember, how many centuries this system 
has existed, we see another singular instance of the difficulty and 
slowness with which the most useful and necessary material re- 
forms are effected. 

*^ These laws were framed, and have been retained for the ex- 
press purpose of keeping the land in the hands of a few proprie- 
tors, — of depriving the peasants and small shopkeepers of any 
part of it, and of the influence which its possession confers — and 
of supporting a great landed proprietor class, in order to uphold 
the system of aristocratic government, and to give greater strength 
and stability to the Crown." — Kat/, vol. i. p. 36. 

Mr. Kay then prooeeds to describe the general state of 
the law. 

^ In Great Britain and Ireland, in Eussia, and in some parts of 
Austria [and Spain ?] alone, as many of my readers are aware, the 
land is still divided, and, so to speak, tied up, in few hands and in 
immense estates, and in these countries alone the old laws relating 
to landed property, which emanated from the feudal system, and 
which tend to prevent the subdivision of estates, still continue in 
force. These laws effect this end by means of the extraordinary 
powers which they confer upon owners of land. They enable an 
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owner of land to prevent the sale of the land by himself during 
his own life, by his creditors, and by any successor or other person 
for many years after his own death. They enable an owner of an 
estate in fee simple (t. e, of an estate which the owner can sell so 
as to give the purchaser full powers of selling it to whomsoever 
he pleases), not only to dispose of iiis land during his own life- 
time, and to leave the whole estate in it to any one he pleases 
after his death, but to do very much more. They, enable him, if 
he has not been prevented by the settlement or will of a former 
proprietor, to grant by his settlement, or to leave by his will, 
diiferent interests in his land to a number of persons, and so to 
arrange the succession to the ownership of the property by his 
settlement or will> that no person or persons shall be able to sell 
any portion of the land, until some person, who was an infant at 
the time of making the settlement, or at the death of the person 
having made the will, has grown up, married, and had a son, and 
until that son has attained the age of twenty-one years, and not 
even then, so as to confer a right to the immediate possession of 
it, unless all those, who have any interest in the land prior to that 
of the last-mentioned son, are dead, or join in the sale**^ — •^<2iy, 
vol. i. p. 37—39. 

The result of the state of the law Is, doubtless, that the 
great mass of the land is owned by tenants for life, and cul- 
tivated by tenants at will, or, at best, by tenants for short 
terms of years. Let us look at some of the effects of this 
kind of cultivation, and first in Ireland. 

" The Irish tenant is not willing to spend time or money in the 
improvement of his holding, for he does not feel sure that he will 
derive the benefit of such improvement. He is not much interested 
in the good cultivation of his land, for he knows that it is quite 
uncertain how long he will be allowed to retain it in his posses- 
sion. The land is not his own, and does not inspire him with that 
interest in its improvement which the feeling of ownership always 
conveys. He does not know how soon the rent may be raised so 
as to compel him to abandon his possession. If the present agent 
is a kind and just man, the peasant lessee does not know how 
soon another agent may be appointed in his place of a difierent 
character, who would compel him to desert his improvements and 
outlay by unfairness or exaction. The Irish peasant's feeling is : 
The land is not mine ; it may not be in my possession long ; it is 
quite uncertain how soon some unforeseen accident may deprive 
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me of it; I do not care to improve it and take care of it for the 
sake of mj landlcnrd ; I feel no further interest in it than just to get 
every penny worth out of it I can, at the smallest outlay possible. 

'* A small proprietor's situation is altogether different He feels 
the same kind of interest in his little property which a gentleman 
does in his park, but in a higher degree ; because the peasant pro* 
prietor feels more acutely than the other that the subsistence of 
himself and his family depends entirely upon the produce of the 
land. He is urged to improve the condition of his farm to the 
uttermost, because he knows that the more he improves it, the 
better will be his means of supporting his family, and the greater 
the comfort, happiness, and respectability of his wife and children- 
He knows that he or his children are certain to reap the benefit of 
every extra hour's labour, and of every extra pound spent upon the 
farm. He feels, too, a kind of pride in making his land look better 
than, or at least as well cultivated as, his neighbour's, and in thus 
showing off his own skill and science. He is better acquainted with 
every square yard of his estate, and with all its wants and require- 
ments, than a great proprietor is with each field on his estate. He 
tarns every square yard to some use or other, knowing that the 
greater his produce the more comfortable will be his position- 
While the great proprietor would laugh at being so particular as 
to grumble at the waste of square yards of territory, as the rich 
man laughs at the economy of a penny, the peasant proprietor 
endeavours to turn every morsel of his property to some account. 
He looks with interest on each little portion of his estate, and de- 
votes to its cultivation as much energy and care as is spread, so 
to speak, over a tenfold greater surface by the greater proprietor. 
This is one of the reasons why, as I shall show in the sequel, 
the gross produce of a piece of land cultivated by a number of 
peasant proprietors is found to be always much greater, than the 
gross produce of an equal quantity of land cultivated by one 
great proprietor. 

" Reichensperger in his * Die Agrarfrage ' has devoted a great 
part of one chapter, to explain the great difference between the 
situations of the Irish labourer and the German peasant proprie- 
tor. He shows very powerfully, that while the latter has every 
possible motive for exercising economy, and for deferring his mar- 
riage, in order %rst to save funds for the purchase of his farm^ and 
afterwards to save time and funds for its cultivation ; while he is 
intensely interested in the improvement of the farm which belongs 
to himself, and does not hesitate to expend his savings and labour 
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upon it; while bis dress, food, and house are all good and improvr 
ing ; and while his position is one of comfort, independence, an4 
security ; the Irish labourer is entirely dependent upon the will of 
an agent or a landlord ; that he feels no temptation to saye, or to 
expend his savings upon his land, as be does not know how long 
it may be in his possession ; that he has no inducement to defer 
marriage, as he knows that he cannot attain a better social posi* 
tion by so doing, as all he can hope for is to become the tenuit-atr 
will of some small plot of ground ; that his house> his dress, and 
his manner of living, are utterly wretched and barbarous, owing, 
almost entirely to that demoralising sense of the hopelessness of 
his situation, which has reduced him to this' condition ; that he 
lives on the lowest and poorest kind of food ; and that the next 
step below him is famine and death I 

" Krans, another German writer on the subject of agriculture, 
says, ' The small proprietor, who knows intimately every apot and 
corner of his little estate, who regards it with all that interest, 
which property in land, and especially in a small piece of land, always 
inspires, and who finds an actual pleasure and ei^joyment in not 
only cultivating but in beautifying it ; he it is, who of all farmers 
and landowners^ is the most industrious, the most intelligent, and 
the most successful in improving tiie cultivation of his estate.' ** 
^^Kay^ vol. i. pp. 108 — 111. 

Mr. Kay further confirms this statement, the truth of 
which no one will be disposed to deny, by the experience of 
Prussia. This country, many of our readers know, wag 
long suffering under the dregs of the feudal system. Lord 
Loughborough referred for the origin of our copyhold tenure 
to the Northern States of Europe, where, doubtless, it existed 
in a form more stringent even than with us. 

" Before the Prussian Government was induced to try the great 
experiment of enabling the peasants to obtain land, and of creating 
a great class of peasant proprietors, it endeavoured to improve the 
condition of agriculture throughout the kingdom by advancing 
large sums of money to the great landed proprietors, with the 
view of enabling them to introduce better systems of farming upon 
their lands. Reichensperger says, * Frederic II. gave away very 
considerable sums of money for the encouragement of agriculture. 
According to the minister. Von Sterlzberg, between the years 
1763 to 1736, the sums advanced in this manner amounted to 
24,399,838 thalers. The province of Pomerania alone received 
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5,500,000 thalers $ and the aristocrftcj of that province alone re** 
ceived 4,500,000 thalers. And yet these sums of money given 
by Frederic to the Pomeranian nobles to enable them to improve 
the cultivation of their lands have in reality done no good ; and 
have often, indeed, been most injurious in their effects.' " ^ 

" Professor and Begierungsrath Dr. Shubert, in his admirable 
work says ^, Prussia has excited throughout all her provinces a 
singular and increasing interest in agriculture, and in the breeding 
of cattle ; and if in some localities, on account of peculiar circum-' 
stances, or of a less degree of intelligence, certain branches of the 
science of agriculture are less developed than in other localities, it 
is nevertheless undeniable, that an almost universal progress has 
been made in the cultivation of the soil and in the breeding of 
cattle. No one can any longer, as was the custom thirty years 
ago, describe the Prussian system of agriculture by the single ap- 
pellation of the three-year-course system; no one can, as formerly, 
confine his enumeration of richly cultivated districts to a few 
localities. In the present day there is no district of Prussia in 
which intelligence, persevering energy, and an ungrudged ex- 
penditure of capital has not immensely improved a considerable 
part of the country for the purposes of agriculture and of the breed- 
ing of cattle." — ^ay, vol. i. pp. 119, 120. 

Similar benefit would result, as we believe, from an exten- 
sive enfranchisement of copyholds. Under a system of 
arbitrary fines and heriots, what copyholder will improve 
his land ? 

" Why," says Mr. Kay, in another place, " is it that in England 
an owner of a house takes so much pleasure in improving it, and 
in keeping it in order? Is it not because he feels it is his own ; 
because he knows that his own family will derive the benefit of all 
his improvements ; because he feels a sort of attachment to the 
house, which he has either received from his ancestors, or pur- 
chased with the produce of his own labour ? The improvements 
which an owner makes on his own house, and the money he 
spends upon it, he does willingly and as a work of love ; but is it 
the same with a mere tenant of a house? Does the leasehold 
tenant, or the tenant from year to year, spend willingly upon im- 
provements ? Does either of these, and especially the latter, make 

^ Vgl. MogUnsche Jahrbiicher der Landwirthschaft von A. Thaer. 
' Handbuoh der aUgeineinen Staatskunde des Preussiscben Staats, vol. ii. 
p. 5. 
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additions to the bouse, or even repair any thing, except what the 
terms of his lease oblige him to repair ? Does a tenant, in the 
higher or middle ranks of life, act in this way? and if be does 
not^ can it be expected that a poor peasant, who in our country is 
never any thing more than a tenant at will, or from year to year, 
will expend money on improving property in which he has not 
any certainty of tenure for more than a year at the outside ? 

^' Repeal all the laws which prevent the sale of landed property 
in Ireland, and which keep the whole country in *the hands of a 
few men, who are most of them deep in debt, and have not capital 
wherewith to cultivate their estates ; enable the landlords in all 
cases to sell the land out and out ; enable the farmers and peasants 
by these means to purchase, and prevent henceforward any settle- 
ment of landed property which would prevent its being sold after 
the death of him who settled it ; and you would soon change the 
face of things there, as the great statesmen of Prussia, Stein and 
Hardenburg, by similar means, renovated the face of Prussia." — 
Kat/, vol. i. pp. 222, 223. 

These are bold measures, and In Ireland land Is certainly 
now changing hands perhaps fast enough. In England 
we would say, In the first instance. Establish a register of 
titles, and abolish the copyhold tenure which now presses 
80 heavily upon Improvement. Until " land measures " of 
a comprehensive operation are adopted, It cannot be said 
that the cultivator has a fair chance. 

" No system has ever been invented so well qualified to stupify 
the peasant, and to destroy all his hopes and all his virtues, as the 
system of landed tenures, which exists in England and Ireland, 
and wliich did exist throughout Europe, before the shock of the 
first great revolution of France, which crumbled the old system to 
pieces, and set the peasants free. It deprives him of every worldly 
inducement to practise self-denial, prudence, and economy ; it de- 
prives him of every hope of rising in the world; it makes him 
totally careless about self-improvement, about the institutions of 
his country, and about the security of property ; it undermines all 
his independence of character; it makes him dependent on the 
workhouse or on the charity he can obtain by begging at the hall ; 
and it renders him the fawning follower of the all-powerful land* 
owner. 

" The contrary system, as pursued in Germany, Switzerland, 
the Tyrol, France, Holland, Belgium, Denmark, Norway, and 
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some parts of Italy, prodaoes a contrary result. A peasant, who 
knows that it is possible^ by present self-denial and exertion, to 
acquire a small farm of his own, and who perceives that many of 
his neighbours have so acquired farms, feels that it is his own 
fault, if he does not rise in the social scale. He sees the path of im- 
provement open to him and unimpeded by legal obstructions ; he 
sees many of his companions far advanced upon that road; he 
knows that they have so advanced themselves, solely by their 
own exertions; and that his own success depends entirely upon 
Mrnself. 

^ A man so situated will not rest contented, until he has made 
himself a proprietor, like his neighbours. He will not consent to 
lose caste, by subsisting upon public charity, while his brothers 
or his cousins have made themselves, by their own exertions, inde- 
pendent. He will resolve to be independent also. Whilst there is 
a single hope before him, he will not sink into the pauper class ; 
and, if he ever does acquire land, rest assured, such a man will be 
still less willing than before to become dependent upon charitable 
assistance. Before he is reduced so low as to beg, he must sell his 
land again ; and, before he will re-sell that, which has cost him so 
many labours, and so much prudence to obtain, he will put up with 
many and with great sacrifices." — Kay^ vol. i. pp. 290, 291. 

These extracts, w^e think, will show that on the proper 
solution of this question depend many more interests 
than on the surface appear to be concerned. If a peasant 
with the power of acquiring land becomes usually a la- 
borious, careful, frugal, and virtuous man ; and deprived of 
this power is improvident, dissipated and miserable, it becomes 
the duty of the State to discover the means of placing within 
his grasp the acquisition of land. It must be admitted, 
that at present, he cannot ordinarily acquire it. How many 
of our shopkeeperp, not to say labourers, are landowners ? 
The very question excites a smile. 

" Under our present system of landed tenures it is seldom pos- 
sible for a small tradesman to buy a small estate, even if he has 
saved money enough to enable him to do so. He may often take 
the lease of a house, or of a house and garden ; but he is seldom 
able to get possession of a small farm even on lease; for small 
farms are becoming, in most parts of England, less and less nu- 
merous every day. And, even if he could get a small farm on 
lease, that does not offer nearly the same temptation to him, as the 
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possibility of buying a farm would da He knows that small fi&rms 
are rare ; that their rentals are very often — I might say gene- 
tally — fancy rentals ; that the leases are generally crowded with 
restrictive clauses, which destroy all the charm of ownership, and 
•which fetter the operations of the active and enterprising im* 
prover ; and that, by taking the lease of such a farm, he would 
only run the risk of being drawn into liabilities, and being fettered 
by restrictions, which would soon make him a loser, and diminish, 
instead of increasing, the capital he had saved in business4 
Whether these fears and doubts be true or not, they certainly 
exists and operate as I have said ; and I think that this operation 
is prejudicial to the best interests of the country. 

" The small shopkeeper feels, that he is excluded from the pos* 
sibility of obtaining that, which his town life would naturally lead 
him to long for. He is deprived of a great inducement to saving, 
economy, and temperance." — Kay, vol. i. pp. 296^ 297. 

Let us now glance at the remedial measures that Mr. Kay 
proposes, for these great and admitted evils; and among 
them, as we forewarned oar readers, is the proposal to mo- 
dify the present power of the landowner as to settling his 
property, — a power which, however, will not easily be 
given up. 

*' As long as the proprietors of land are allowed to tie up the 
land for so many years after their own deaths, by their settle- 
ments and wills, so long will it be quite impossible materiaUy to 
lessen the expense of conveying a piece of land from one person 
to another— -so long will the greater part of the land remain, as 
at present, accumulated in great estates, and in the hands of a few 
proprietors — and so long will it continue quite impossible, in the 
great majority of instances, for the small shopkeepers, and, still 
more, for the peasants, to buy land, or to invest their savings 
therein. 

** A system of registration would somewhat lessen the expense 
of the search for titles ; but its effects would be very slow, so long 
as the settlements and vnHs were allowed to have such effect on 
the land as at present, Conveyances and wills would continue 
just as lengthy as at present. Many years would elapse before 
even the expense caused by the examination of titles would be 
lessened, and the utmost which could ever be effected by such a 
system would do but little towards lessening the expense of con- 
veyances, though it would make titles safer than at present 



RegUiratifm and Tramfer of Land. 9d 

^Now in Grermany, Holland, Swiifczerland, Lombardy, the Tyrol; 
Demnarky Norway, Belginro, France, and in a great part of Italy 
and America, the law does not allow the proprietor of land a 
power of preventing his property being sold after his own death; 
In all these countries the old feudal system of primogeniture^ e«- 
iaUsy long settlements^ and intricate devises of land, invented in 
brder to keep great estates together^ to preserve the great power of 
ike feudal aristocracy^ and to prevent the lands getting into the 
hands of the shopkeeping and peasant classes, have been, since 
the first French Revolution, entirely swept away. 

"In all these countries every proprietor of land is allowed to 
sell or dispose of it as he likes during his own lifetime. In all 
these countries, if the proprietor dies without having sold his 
land, and without having made a will, the law divides the land, 
after his death, among his wife and all his children, instead of 
giving the whole estate to the eldest sou. In some of these 
countries the proprietor is allowed to devise his land to whom- 
soever he will ; but even in these cases he cannot prevent his 
successor disposing of it as he pleases. 

" In France, Switzerland, and the Rhine provinces, however, 
the proprietor (although he may dispose of his land as he chooses 
during his lifetime) cannot devise it, as the law gives each of his 
children a right to a certain share of all the land their father dies 
possessed of If the division of the property would be incon- 
venient, or would cut it up into too small portions, the whole 
estate is sold, either to one of the children or to a stranger, and 
the proceeds divided among the children. This system of forced 
subdivision would seem, prima facie, to be as great an evil as a 
system of forced accumulation, if it were not that nearly all ac- 
counts agree in proving that the average size of the estates in 
France does not go on decreasing, but that it is, on the contrary, 
increasing throughout the greater part of the country, as it is 
found, that the estate is always sold when it is inexpedient to 
divide, and as there are many of the merchants and richer farmers, 
who are always striving to accumulate large estates. 

" The best and soundest plan, however, is to give the proprietor 
power to leave bis land to whomsoever he will, but to deprive 
him, at the same time, of all power of preventing his successor 
from selling any portion of the land, and of leaving his succes- 
^s any other than the whole estate in the land devised to them. 

"But, whichever of these systems is pursued, it tends rapidly to 
divide the lands among the middle and lower classes, to render 
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titles rery simple, and, joined with systems of r^stralaon, sach 
as those in force in foreign countries, to enable a man to purchase 
land without having to expend much upon the mere conveyance." 
^Kayy voL i. pp. 52 — 54.] 

We readily give these suggestions as coming from a 
thoughtful and experienced man. So far as altering and 
simplifying our present intricate and absurd law and prac- 
tice relating to holding and conveying land, we apprehend 
all reasonable men are agreed ; but the restricting the power 
of the landowner in the manner proposed^ would intro- 
duce an enormous social change. Let us continue our 
extract : — 

" The conveyance of the land in these countries, from man to 
man, is very simple and very cheap. Two causes contribute to 
produce this result. 

" 1. The deeds of transfer are very sJiort and simple, 

"No man can subject his estate to the long settlements and 
singular arrangements to which an English proprietor can subject 
his land ; he can only affect his land during his own lifetime. 
The consequence is, that it is not necessary to make provision in 
the deeds for so many contingencies, or for so many changes in 
the property, or for such long future arrangements as in England. 
The foreign deed does not generally do more than convey away 
simply and briefly the whole of the seller's interest, and does not, 
as is the case generally in England, convey some limited interest 
in the land, and then make arrangements how the rest of the 
interest in the land is to pass from hand to hand for the next fifty 
or eighty years, and for all the contingencies which may arise 
during that time. 

" 2. There is no need to expend any money in examining the 
title oflafid in the foreign countries I have mentioned, 

"In most of these countries there are,. in each of the provinces, 
registration courts, where all the changes in the right to, or 
ownership of, every parcel of land in the province is entered in a 
book under the name or description of the land. No mortgage, 
lease, conveyance, or writing affecting land is allowed, by the 
laws of these countries, to have any validity, unless it is entered 
in the books of the registration office of the province in which 
the land is situated ; so that a purchaser knows that he can always 
easily, without any expense, and in a few minutes, discover what 
the state of the title of the land he thinks of jbuying is ; and he 
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knows Uiat no mortgage or other incumbrance, which is not copied 
in the registry book under the description of the piece of land 
which he thinks of purchasing, can turn up afterwards and affect 
his land, as the law, as I have said before, does not allow any 
validity whatsoever to any writing affecting the land, which is 
not registered in its proper place in the registry books of the 
province in which the land is situated. 

''Owing to these several causes, the land in these countries 
is very much divided, and is in the hands of a great number of 
proprietors. In Belgium, Holland, Germany, Switzerland, the 
Tyrol, France, North Italy, Denmark and Norway, the majority 
of the estates vary from 300 acres to one acre in size. M. Lullin 
de Chatenuvieux estimates the average size of the holdings of the 
3,900,000 poorest proprietors of France at eight acres and a half. 

'* The small number of large estates in Prussia at the present 
time, may be seen from the statement of the Prussian minister 
of statistics, made in the Prussian chambers in the month of 
October 1849. He is represented to have said that he had endea- 
voured to obtain returns of the number of persons in the Prussian 
kingdom possessing clear annual incomes of more than 1200/. ; 
that, after a careful scrutiny, he had ascertained that the number 
was only 474, and that these proprietors were distributed through- 
out Prussia in the following proportions : — 

"In the Province of 

" Prussia, the number of such proprietors was - 35 

Posen - - - - - - 60 

Pomerania - - - - - 60 

Silesia 120 

Brandenburg - - - - - 70 

Saxony - - - - - - 50 

Westphalia - - - - - 41 

Rhine Province - - - - - 38 



Total 474 

" To illustrate still more clearly the great subdivision of landed 
property in Prussia, Dr. Shubert, in his excellent work on the 
Statistics of the Kingdom of Prussia, informs us, that there are in 
Prassia — 

* 257,347 estates, each of which is between 240 acres and 50 

acres in size ; 

* 314,533 estates, each of which is less than 50 acres in size ; and 
^668,400 persons (without reckoning the owners of the above- 
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mentioned estates), some of whom have each of them; 
a small house of their own, whilst the remainder are 
labourers for others, and do not possess a house or any 
land of their own, but are allowed by their masters a 
field for the support of one or two cows.' "— jKlay, vol. i. 
pp. 55 — 57. 

Every Frenchman or Prussian^ therefore, of industrious 
and virtuous habits, may look forward to beeoming a land- 
owner ; and, indeed, this is the usual course of events. 

" When the young men (in Prussia) leave the army after their 
three years' service as soldiers, and when they return to their 
native parishes, they find themselves in the following position. 
They are well educated, healthy, strong, and active. Nearly all 
the land is divided into small estates, and is held and cultivated 
by peasants. The process of conveying an estate from one owner 
to another is very simple and cheap. Great numbers of small 
estates in all parts of the country are constantly in the market to 
be sold. Each young man finds that many of his friends and 
relations, who had left the army some years before himself, have 
bought houses and plots of land, and are engaged in farming for 
themselves. The young peasant, stimulated by his desire to get 
married and to become a householder and a' proprietor, hires him- 
self to a farmer who requires a labourer, learns farming, lays hy 
his savings ; and if he has no old relation to whose property he 
would naturally succeed in the course of time, after some years' 
savings, he invests his little capital as a first payment towards 
the purchase of a house and farm, raises the remainder of the 
price by way of mortgage, and enters into possession, paying ofif 
the mortgage by regular instalments. Sometimes the purchase is 
hastened and facilitated by his marriage* with a young woman^ 
who brings with her some small amount of saved earnings towards 
the purchase. The desire to acquire the possession of a house 
and farm tends very greatly to restrain early marriages, and sti- 
inulates very greatly the energies, hopes, and exertions of the 
peasants. Doubtless, there are many persons who cannot make^ 
up their minds te present self-denial, to postponement of marriage, 
and to doubled exertion, in order to attain what seems at first a 
distant gpod ; but the knowledge that it is possible to buy a farm, 
if such present self-denial is exercised, and the desire to purchase 
one, operate with such force, that in most parts of Germany, 
Holland, Belgium, Norway, Denmark, Switzerland, the Tyrol, 
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Nbrtti Itialj, and France, the greatest part of the land belongs to 
the ^mners and peasants, who cultiyate it for themselves. 

^Even the labourers in the small towns of these countries often 
possess outside the towns small gardens or plots of land, to which 
they resort in the eyenings in order to cultivate them, or to cany 
away their produce for the use of their families. * 
- ''Every peasant, who possesses one of these estates, becomes 
interested in the maintenance of public order, in the tranquillity 
ef the country, in the suppression of crimes, in the fostering of 
industry among his own children, and in the promotion of their 
intelligence. A class of peasant proprietors forms the strongest 
of all conservative classes." — ^ay, vol. i. pp. 32, 33. 

"It is possible for the poorest young man in Germany, Swit- 
zerland, the TjTo\j Belgium, Holland, France, Denmark, Sweden, 
and Norway, to purchase a garden or a farm, if he is intelligent,* 
prudent, and self-denying. It is a safer and more agreeable in- 
vestment than that of a little shop, which is the only one open to 
a poor peasant in England. It seems to be inherent in man's nature 
to wish to possess land ; and it is certain that there is no other 
inducement, which has half its force, in leading the poor man to 
give up present gratification for its sake. Few men will defer 
their marriage, or deny themselves the excitement of the tavern, 
or of the gambling table, for the sake of becoming a shopman; 
but millions of peasants are at this moment on [the continent of 
Europe putting off their marriages, abstaining from the use of 
spirits, and from immoral gratifications, working double hourg, 
striving with double diligence to please their employers, refraining 
from the strife of politics, and availing themselves of every oppor- 
tunity of saving money, in the hope of purchasing a garden or a 
farm." — jffay, vol. i. pp. 57 — 59. 

These extracts present a delightful picture to the mind. 
Alas! How many a young barrister now living up three 
pair of stairs in the Temple or Lincoln's Inn, would gladly 
retire on the prospects of a Silesian peasant, digging his' 
own land, and cutting his own cauliflower ! And we trust 
we may reasonably hold out to him the fulfilment of such 
au aspiration. 

" Let it be remembered, that the subdivision of the old feudal 
estates, and the creation of ' the peasant proprietor class, and of 
systems of public registration of titles of landed property, have 
been effected since the outbreak of the first French Revolution. 

H 4 



104 Begistration and Transfer of Land. 

The old feudal laws, which enabled the landed proprietors of 
France to prevent their estates being sold for several generations 
after their deaths, were entirely repealed in 1789; those of Prus- 
sia, in 1811 ; and those of Holland, Belgium, Denmark, Saxony, 
Nassau, Bavaria, Wurtenburg, Baden, and Switzerland, at dif- 
ferent times since, the commencement of the present century. 
Before this great change was effected in the countries I have men- 
tioned above, the condition of the peasants. in several of them was, 
at least, as bad as that of the Irish peasantry in the present day. 
Thus, Arthur Young says, speaking of the condition of the French 
peasantry just prior to the subdivision of the great estates, which 
existed in France before the first French Brcvolution, * It reminded 
me of the miseries of Ireland/ 

, ** If any one will read Mr. Alison's description of the French 
peasantry prior to the Revolution, he will see that it is but a 
faithful picture of the Irish.peasantry of the present day. The con- 
dition of the peasantry in many parts of Germany was no better. 
Indeed, it was so bad in Prussia, that the government was obliged 
to take from the proprietors their feudal powers of preventing* 
their successors selling their lands, in order to save the nation 
from being ruined, as the Eoman Empire was, by the utter degra* 
dation of the poorer classes." — Kay^ vol. i. pp. 59, 60. 

The two systems of holding land, have been thus con- 
trasted. 

" Counsellor Reichensperger, writing in the midst of peasant 
proprietors, and comparing the results of the two systems, — the 
English system of great estates in few hands, with laws tending to 
prevent the peasants and small shopkeepers from obtaining land, 
and the German system of subdivision of land, and its freedom 
from all restraints upon its sale, — says : 

" * By the latter system it is possible for each person to obtain 
a plot of land of a size corresponding to his ability; and under it, the 
position of even a day-labourer is by no means one without hope or 
capability of improvement ; but it is rather one which leads to the 
acquirement of property and independence, since the labourer, by 
economy and credit, may easily, under this system, manage to 
work his way to prosperity and comfort. Where the land is free 
from all shackles preventing its sale, this result may be seen daily; 
and it is by means of this system, that an approximate realisation 
is obtained, by indirect means, of the socialist idea of the division 
of goods according to the skill and deserts of the individual. The 
possibility of increasing the size of their little properties stimu- 
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lates in the highest degree the activity and the progress of the 
prosperity of the peasants ; for the landowner knows no more en- 
Tiable possession than that of land, and no stronger inducement to 
economy than the hope to purchase another acre and to increase 
bis farm ; for he feels that the savings, which are put out at in- 
terest, are much less secure than those invested in land. ^ But, for 
the peasant and day-labourer, this possibility of purchasing land^ 
and of thus acquiring independence, is the only possible induce- 
ment in his case to exertion and economy ; and this inducement 
urges him on much more surely, than all the alms and poor rates 
of Great Britain can ever do.' ^ — J^ay, vol. i. p. 77. 

With the greater portion of this reasoning from facts 
M, Laing agrees, and he supports it by additional evidence. 
He has, however, devoted a chapter (vi.), to " the Disad- 
vantages of the Distribution of Land," which is well worthy 
of perusal. His great objection to the peasant proprietor 
system is, that it is a stationary condition of society ; that 
its members are altogether so comfortable and well provided 
for, that they are content with their lot. This, perhaps, 
is not a very unhappy state of things, still it is worthy of 
attention. In these countries, he says, there is no "third 
element " below the prince and above the peasant, the go- 
vernor and the governed. 

" It cannot be denied, he says, that on the small estate occupancy 
of the land of a country a considerable amount of national well- 
being is attained and widely diffused, and also of intelligence and 
of moral and reflective habits." (P. 89.) 

But he continues : — 

" This state of society is necessarily stationary ; it is not pro- 
gressive. It IS a state of finality. But in the moral, intellectual, 
and social affairs and interests of mankind, the law of nature is to 
advance and improve. Finality is altogether a false and conven- 
tional principle. Now this social state is not and cannot be pro- 
gressive. In the countries or districts in which this social state 
has been established for ages, as in Switzerland, the Tyrol, Nor- 
way, Flanders, the man of the 19th century is the man of the 
14th." — Latnff, p. 94. 

" With us the class of capitalists, of men of high intellectual and 
moral character displayed in situations of importance, and the 
strong prestige in favour of birth, fortune, manners, and of what 
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wo call nobility and gentry— a ola8$ very different from the feudal 
aristocracy of the Continent^ and depending for eocial influence 
entirely on popular esteem, not on royal favour >-« constitutes this 
third element in our social structure." —» Zatfi^, p. 101. 

Mr. Laing^ however, in one point entirely agrees with 
Mr. Kay. 

^ One advantage, however, the continental working man, who 
has gathered and saved a little money, has over the English work- 
ing man. He can much more readily find a small piece of land 
suitable to his. small means in which to invest his capital. The sale 
of national and church domains in smaU lots, and the division of 
landed property generally over the Continent, have given the 
Working classes the opportunity of acquiring small estates. To 
possess land seems to be a natural craving in the human constitu- 
tion." — Lamgy p. 309. 

We now wish to view this easy system of acquiring land 
in another aspect. Its eifect on the people is obviously 
most advantageous ; but how does it affect the cultivation 
of land ? This is important, looking at the present condition 
of England, where it is said that land is to go rapidly out 
of cultivation, and that a time is soon to arrive, when it 
will be worth no man's while to attend to seed time and 
harvest. This is not so in the countries where free trade 
in land exists. 

. " Once enable the peasant to purchase land, and you triumph 
over sterility. The vast arid prairie plains of Prussia, with a deep 
sandy soil, bare of hedges, and almost bare of trees, excepting 
where the forests grow for the supply of fuel, have been thus 
forced to yield their increase. From the railways, as you pass 
along the surface of these prairies, your eye meets cultivation 
every where. Flourishing villages, of houses, as large as those 
occupied by our farmers, divide the plains between them ; no trees 
overshadow the com lands ; ^no old tenures prevent the farmers 
cutting down all which either impede the course of the plough or 
4;he rays of the sun, or which take up ground better employed iii 
other ways than in growing wood. The farmer, in fine, is free 
to do whatever will secure him the largest return from his land. In 
Saxony and Switzerland it is very curious to observe, how, under 
the influence of the division of the land and its release from the 
feudal tenures, cultivation, and that, too, of the most scientific 
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kindy bis fiuroed its way up the momitaia-sides on to' evetry little 
ledge where a meadow could be made, into the glades of the 
forest^ upon the little corners of land left by the streams and 
rivers, and over every bog and moor* You find meadows, pas* 
turages, and gardens wher^ in Wales, Westmoreland, Ireland or 
Scotland, there would be only a bleak hill-side or a barren moor^ 
A traveller in these countries will not find common lands left 
waste or useless ; or great patches left uncultivated from want of 
drainage ; or meadows where the grass grows rank and mixed with 
weeds, isom the want of an embankment to turn off the waters of 
a passing stream ; or great strips wasted and .encumbered by broad 
and vermin-filled hedges, with wide and useless ditches on each side. 
" Wherever there is soil there is also cultivation ; and, where 
there is no soil the peasants often bring some. It is singular to 
see the odd places where meadows of the most beautiful grass are 
laid out in Switzerland. You n:iay ascend the mountains for a 
whole day, and often, after having left behind you, belt after belt 
of forest, ' growing for the supply of fuel, up above them all, as 
high as soil is found, you will still see green pastures, which have 
been brought into cultivation by the indefatigable industry of the 
peasants. Up^ too, upon the rocky ledges, whence you would 
imagine it would be difficult to let down the produce, grass is 
grown for winter consumption in the valleys. No difficulties deter 
the peasant if he can make the spot his own, and if he can win 
any thing from it by any amount of labour. Waste lands and badly 
cultivated spots cannot exist long, where the possessors of land 
are not trammelled by a system of tenures like our aumy but where 
they are at liberty to dispose of their lands, whenever they feel it 
for their interest to do so, and where the peasants can, by prudence 
and self-denial, make themselves proprietors." — Kay^ vol. i. pp. 
143—145. 

We make another extract to the same effect. 

*'In all these countries the same evidences of progress and 
improvement may be seen among the peasants ; viz. a laboriously 
careful tillage of the fields, and cultivation of the gardens; large, 
good, and substantial houses for the peasantry ; orderly and clean 
villages; and great industry. I was assured, in the Rhine pro- 
vinces and in Saxony, that the face of the country had quite 
changed, since the laws tending to prevent the sale and division 
of the landed property had been altered ; and that the system of 
farming^ the character of the houses^ and the condition qf the 
peasants^ had progressively improved^ and were stiU improving. 
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Certainly, the appearance of the villages, houses, farms, and pea* 
santry was singularly satisfactoiy. The cultivation of the land 
ivas as beautiful and perfect as I have ever seen* The careful 
mahner in which the sods were broken up upon the ploughed 
fields, and the way, in which all the^weeds^ stones, and rubbish 
were removed from the ground, in which every disposable bit of 
ground was brought under cultivation, and in which the land was 
drained of all superabundant moisture and manured, filled me 
with surprise, at what Professor Bau most truly calls the * super-* 
human industry,' ^das ubermenschliche fieis,' of the peasants.'' 
'^Kat/, vol. i. p. 151. 

In this part of the case Mr. Laing concurs. 

"He, the small proprietor, begins with a potato bed on the 
edge of a rough, barren piece of land, and with the miserable 
diet it affords him ; but the land being his own, he gets on, by the 
application of his labour on it, to crops of rye, wheat, flax, sown 
grasses, and to the comforts of a civilised subsistence. « . • 
The labour applied to such land is not thrown away or unproduc- 
tive ; it is adding every year to national wealth and well-being." 
(P. 26.) 

" In Flanders, and in those countries or districts of Germany 
in which the land has for ages been divided into small estates 
of working peasant proprietors, the traveller may expect to find 
some consequences of this small estate occupancy of the land 
visible in the physical, intellectual, and social condition of the 
people." (P. 18.) 

Mr. Laing then goes minutely into the mode of cultiva- 
tion, and proves that under this system the produce of the 
land is enormous. 

" The peasants are the great and ever present object of country 
life. They are the great population of the country, because 
they themselves are the possessors. This country is, in fact, for 
the most part, in the hands of the people. It is pai*celled out 
among the multitude. . . « The peasants are not, as with 
us, for the most part, totally cut off from property in the soil they 
cultivate, and totally dependent on the labour afforded by others ; 
they are themselves the proprietors. It is, perhaps, from this 
cause that they are probably the most industrious peasantry in 
the world. They labour busily early and late, because they feel 
that they are labouring for themselves. * . « The German 
peasants work hard, but they have no actual want Every man. 
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iias his hous^ his orchard, his road side trees, commonly so heavy 
with fruit that he is ohliged to prop and secure them all ways, or 
they would he torn to pieces. He has his corn-plot, his plot for 
manzel-wurxel, for hemp, and so on. He is his own master, and 
he and every member of his family have the strongest motives to 
labour. You see the effect of this in that unremitting diligence, 
which is beyond that of the whole world besides ; and his eco- 
nomy, which is still greater. The Germans, indeed, are not so 
active and lively as the English ; you never see them in a bustle, 
or as though they meant to knock off a vast deal in a little time. 
. . . They are, on the contrary, slow, but for ever doing. 
They plod on from day to day, and from year to year, the most 
patient, untirable, and persevering of animals. The English 
peasant is so cut off from the idea of property that he comes habi- 
tually to look upon it as a thing from which he is warned by the 
laws of the great proprietors, and becomes in consequence spirit- 
less, purposeless. • . • The German bauer, on the contrary, 
looks on the country as made for him and his fellow men. He 
feels himself a man ; he has a stake in the country as good as that 
of the bulk of his neighbours ; no man can threaten him with 
ejection or the workhouse so long as he is active and economical. 
He walks, therefore, with a bold step ; he looks you in the face 
with the air of a free man, but of a respectful one. — Kay^ vol. i. 
pp. 58, 59. 

This is to us a delightful aspect of the case. If Ireland 
and England too could see a happy cheerful peasantry, each 
with his little plot of land, how gladly should we hail 
" Conveyancing Reform," as indeed the fruitful parent of 
all that is wanting to render this country great, powerful 
and free. Her present curse is the state of her poor. The 
march of crime and destitution threatens to overwhelm 
us. They who know the real state of the lower orders in 
this country, have the best founded apprehensions. The 
hour of reckoning may be postponed, but it must come, un- 
less by a wise foresight the richer classes, now entrusted 
alone with power, call up in the breast of the peasant and 
labourer some other feeling than yet exists. The mass of 
the people have at present but little interest in the pre- 
servation of order or religion. But this is not so in Prussia 
and Belgium. 

It is to a portion of the latter country, Flanders^ that 
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Mr. Laing points as the State the best adapted to test the 
effects of peasant proprietorship. 

" In France and Prussia the distribution of land through the 
social body has not been of sufficient long standing to admit of its 
results on the social state and condition of the people being fairly 
appreciated by the traveller. It is but a change of yesterday 
forced upon those countries by the French Revolution. It is not 
a social arrangement growing up in a country by the slow and 
gradual operation of natural causes, and carrying along with it in 
Its progress among the population, the character, conduct, sense of 
propriety, and the prudence which belong to proprietors.** — '- 
Laing y p. 13. 

It has frequently been supposed, however, that the expe- 
rience of France is not adapted to show the benefit of the 
division of land. Let us see how Mr. Kay deals with the 
materials collected as to this countryy so much connected 
with our own. 

^' It is from France, however, that impressions unfavourable to 
peasant properties are generally drawn ; it is in France, that the 
system is so often asserted to have brought forth its fruit, in the 
most wretched possible agriculture, and to be rapidly reducing, if 
not to have already reduced, the peasantry, by subdivision of land^ 
to the verge of starvation. It is difficult to account for the general 
prevalence of impressions so much the reverse of the truth. The 
agriculture of France was wretched, and the peasantiy in great 
indigence before the Bevolution^ At that time they were not, 
generally speaking, landed proprietors. There were, however, 
considerable districts of France, where the land even then was, 
to a great extent, the property of the peasantry, and among these, 
were many of the most conspicuous exceptions to the general bad 
agriculture and to the general poverty. An authority, on this 
point, not to be disputed, is Arthur Young, the inveterate enemy 
of small farms, the CoryphcBus of the modern English school of 
agriculturists, who, nevertheless, while travelling over nearly the 
whole of France in 1787, 1788, and 1789, when he finds remark- 
able excellence of cultivation never hesitates to ascribe it to 
peasant property.* ' Leaving Sauve,' says he, ' I was much struck 
with a large tract of land, seemingly nothing but huge rocks ; yet 
most of it inclosed and planted with the most industrious atten- 
tion. Every man has an olive, a mulberry, an almond, or a peacl^ 
treCf and vines scattered among them ; so that the whple ground 
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Is covered with the oddest mixture of these plants and bulging 
rocks, that can be conceired. The inhabitants of this village de- 
serve encouragement for their industry ; and if I were a French 
minister they should have it. They would soon turn all the deserts 
around them into gardens. Such a knot of active husbandmen, 
who turn their rocks into scenes of fertility, because I suppose 
their own, would do the same by the wastes, if animated by tht 
same omnipotent principle.^ Again, * Walk to Bossendal ' (near 
Dunkirk), ' where M. le Brun has an improvement on the dunes, 
which he very obligingly showed me. Between the town and that 
place is a great number of neat little houses, built each with its 
garden, and one or two fields inclosed, of most wretched, blowing, 
dune sand, naturally as white as snow, but improved by industry. 
The magic of property turns sand to gold* And again, ' Going 
out of Gauge, I was surprised to find by far the greatest exertion 
in irrigation, which I had yet seen in France ; and then> passed 
by some steep mountains highly cultivated in terraces. Much 
watering at St. Lawrence. The scenery very interesting to a 
farmer. From Gauge to the mountain of rough ground, which I 
crossed, the. ride has been the most interesting which I have taken 
in France ; the efforts of industry the most vigorous ; the anima^ 
tion the most lively. An activity has been here, that has swept 
away all difficulties before it, and has clothed the very rocks with 
verdure. It would be a disgrace to common sense to ask the 
cause ; the enjoyment of property must have done it* Give a man 
the secure possession of a bleak rock, and he will turn it into a 
garden ; give him a nine years' lease of a garden, and he will con- 
vert it into a desert,'" — J^ay, vol. i. pp. 185 — 187. 

Here we have France "before and after" contrasted. 
Take also portions of living Prussia, where the two systems 
respectively prevail, and mark the result. . ^ 

** In some parts of Prussia, where the land is not subdivided, 
and where the peasants are only the day-labourers upon the great 
estates of the rich landowners, as in some parts of the province of 
Posen, the condition of the peasants* cottages is very wretched. 
It is said by German writers, that in travelling through Prussia 
and other parts of Germany, a traveller can always tell, whether 
the peasants are proprietors, by the state of the cottages, as those 
of the proprietors are always so much superior to those of the 
mere labourers. I am convinced of the truth of this observation ; 
the difierence between the houses and general social condition of 
the peasant proprietors and those of the labourers on the great 
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estate, is much too remarkable throughout the whole of w^tern 
Europe to allow of any doubt as to the cause. 

^' Mr. Banfield, in speaking of the cottages and farm buildings of 
the peasants of the Prussian Bhine provinces, says, — ' The size 
of the offices is a remarkable feature in all German farm-houses, 
from the cot of the peasant to the largest castle.' And again, ^- 
^ The houses themselves offer a contrast to the diminutive holdings 
of which they are the representatives. As we have already ob- 
served, they are out of all proportion large* • • .In the 
villages the houses are ^usually built of wooden frames, whose 
beams and standards are mortised into each other and bound and 
supported by sloping stays, the mortises being fastened by pegs 
throughout; where that timber abounds, the wood most in use is 
oak ; near the Rhine, lir and pine wood are used. The wood is 
usually seven inches square, which conveniently liolds a layer of 
bricks laid breadthwise in each compartment. The bricks are not 
always burnt, and the compartments are sometimes filled up with 
strong wickerwork, which is plastered over. When the house is 
coated with lime or clay and whitewashed, the wooden frame is 
left conspicuous all over, and is often painted in fanciful colours. 

" * The value of the building is indicated by the thickness of 
the timber shown to be employed in this framework. Formerly, 
while timber was abundant and cheap, this style of building was 
recommended by economy ; now stone (which is almost always to 
be had) and bricks are less expensive, excepting to the owners of 
forests. The house usually contains (on the ground floor) one or 
two sleeping-rooms, besides a sitting-room and kitchen; sometimes 
the same number of rooms is found in an upper story. There is 
almost always a second, and often a third, story in the village 
houses in Germany. The roof is invariably lofty, and serves the 
purpose of storehouse and barn. In its spacious cavity the 
threshed corn, the hay, and often the vegetable store for winter 
use, are kept. The housewife dries her clothes in winter on the 
crossbeams. A cellar is invariably found in better houses ; and^ 
in general^ when a stranger is told that these are the abodes of 
people little above the station of cottiers, he finds them splendid; 
when he hears that these cottiers are the landowners and masters 
of the soil, he scarcely knows how to estimate their position.* ** — 
Kay, vol. i. pp. 194 — 196. 

This, then, is the description of the houses of the 
labourers and peasants. Let us turn to our own country, 
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and siee what hovels oar own poor live in, and the miserable 
efiects of such abodes. 

" I know not what others maj think, but to me it is a sad and 
grievous spectacle, to see the enormous amount of vice and de- 
graded miser J which our towns exhibit, and then to think, that we . 
are doing all we can to foster and stimulate the growth and ex- 
tension of this state of things, by that system of laws, which drives 
so many of the peasants of both England and Ireland to the towns, 
and increases the already vast mass of misery by so doing. I 
speak with deliberation when I say that I know no spectacle so 
degraded, and if I may be allowed to use a strong word, so hor- 
rible, as the back streets and suburbs of English and Irish towns, 
with their filthy inhabitants ; with their crowds of half-clad, filthy, 
and degraded children, playing in the dirty kennels ; with their 
namerous gin-palaces, filled with people, whose hands and faces 
show how their flesh is, so to speak, impregnated with spirituous 
liquors — • the only solaces, poor creatures, that they have ! — and 
with poor young girls, whom a want of a religious training in their 
infancy, and misery, has driven to the most degraded and pitiful 
of all pursuits. 

" Go to London, reader, or to Manchester, or Liverpool, or 
Preston, or Norwich, or Nottingham, or York, or Chester, or to 
any of our large and increasing manufacturing or commercial 
towns, and see if my description is exaggerated. An hour's walk 
in any one will suffice to convince you of its sad truth. And are 
you then willing to aid in stimulating this system ? '^ — Kay^ vol. i. 
p. 373. 

But this is in towns ; are the villagers better off? 

** An eminent writer represents the consequences of the state of 
peasants' cottages in England and Wales, in the following powerful 
terms : — ^ A man and woman intermarry, and take a cottage. In 
eight cases out of ten it is a cottage with but two rooms. For a 
time, so far as room at least is concerned, this answers their pur- 
pose ; but they take it, not because it is at the time sufficiently 
spacious for them, but because they could not procure a more 
roomy dwelling, even if they desired it. In this they pass with 
tolerable comfort, considering their notions of what comfort is, the 
first period of married life ; but, by-and-by they have children, 
and the family increases, until, in the course of a few years, they 
number, perhaps, from eight to ten individuals. But all this time 
there has been no increase to their household accommodation. As 
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at first BO to tbe yery last, tbere is b9t one sleeping-foonu As the 
family increases, additional beds are crammed into this apartmenti 
until at last it is so filled with them, that there is scarcely room 
left to move between them. / have known instances in which 
they had to crawl over each other to get to their beds. So long 
as the children are very young, the only evil connected with this 
is the physical one arising from crowding so many people toge- 
ther into what is generally a dingy, frequently a damp, and in- 
variably an ill-ventilated apartment. But years steal on, and the 
family continues thus bedded together. Some of its members may 
yet be in their infancy, but others of both sexes have crossed the 
line of puberty. But there they are, still together in the same 
room — the father and mother, the sons and the daughters — 
young men, young women, and children. Cousins, too, of both 
sexes, are often thrown together into the same room, and not ten- 
frequently in the same bed I have also known of cases in which 
uncles have slept in the same room with their grown-up nieces, 
and newly-married couples occupied the same chamber with those 
long married, and with others marriageable but unmarried. A 
case also came to my notice, already alluded to in connection with 
another branch of the subject, in which two sisters, who were 
married on the same day, occupied adjoining rooms in the same 
hut, with nothing but a thin board partition, which did not reach 
the ceiling, between the two rooms, and a door in the partition 
which only partly filled up the doorway. For years back, in these 
same two rooms, have slept twelve people of both sexes and all 
ages. Sometimes, when there is but one room, a praiseworthy 
effort is made for the conservation of decency, by the hanging up 
of a piece of tattered cloth between the beds, which is generally 
all that is done in this respect, and even that but seldom, is but a 
poor set-off to the fact, that a family which, in common decency, 
should, as regards sleeping accommodations, be separated at least 
into three divisions, occupy night after night, but one and the 
same chamber. This is a frightful position for them to be in when 
an infectious or epidemic disease enters their abode. But this, im- 
portant though it be, is the least important consideration connected 
with their circumstances. That which is most so, is the effect 
produced by them upon their habits and morals. In the illicit in- 
tercourse to which such a position frequently gives rise, it is not 
always that the tie of blood is respected. Certain it is, that when 
the relationship is even but one degree removed from that of 
brother and sister, that tie is frequently overlooked. And when 
the circumstances do not lead to such horrible consequences, the 
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mind, particularly of the female, is wholly divested of that sense 
of delicacy and 8hama# which, so long as they are preserved, are 
the chief safeguards of her chastity. She therefore falls an early 
and an easy prey to the temptations which beset her beyond the 
immediate circle of her family. People io the other spheres of 
life are but little aware of the extent to which this precocious de- 
moralisation of the female amongst the lower orders in the country 
has proceeded. But how could it be otherwise? The philanthropist 
may exert himaeif in their behalf, the moralist may inculcate evea 
the worldly advantages of a better course of life, and the minister 
of relig^n may warn th«n of the eternal penalties which they are 
incurring ; but there is an instructor constantly at work, more 
potent than them all — an instructor in mischief, of which they 
must get rid ere they can make any real progress in their laudable 
efforts — and that is, the single bed-chamber in the two^roomed 
coUage:'' — Kay, vol. i. pp. 475—477. 

There is much more evidence on this pointy but we fpr- 
bear to dwell on a portion of the case so painful. 

We think we have now cited enough to show tihat a better 
service caanot be done to the country, than to place the 
law relating to real property in such a state that land may 
be easily and cheaply transferred : the first step to whaoh is 
undoubtedly the establishment of a Register : and we know 
of no better plan, under all the circumstances of the case, 
than that proposed by the bill introduced by Lord Campbell^ 
and so ably stated by his Lordship, which bill has been 
read a second time in the House of Lords. This plan has been 
repeatedly explained in this Review. It is proposed on the 
authority of the present Registration Commission, and is also 
recommended iu the First Report on Registration made by tbe 
Committee on the Law of Property of the Law Amendment 
Society, to which we refer our readers. This latter Report 
has been recently reprinted by the House of Lords. ^ 

* See Reports on ftegiftration, &e. p. 32., first printed in 4 L. Jl. p. 396. 
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ART.VL — A BRIEF EXPOSITION OP THE STATUTE 

OF USES. 

It has long appeared to us that a simple and practical ex- 
position of the Statute of Uses is greatly needed ; and several 
years ago we commenced the following attempt, which, how- 
ever, we were compelled to lay aside by the pressure of other 
avocations. We have, however, been encouraged to seize 
the first opportunity to renew our purpose by the following 
letter from a solicitor of great experience and ability in a 
northern county, which we gladly lay before our readers as 
we received it, as it furnishes a very sufficient text for our 
discourse. 

" 27tb February, 1851. 

" Sir, — I am induced to suggest for your consideration a sub- 
ject for which solicitors at least, and pupils of conveyancers, will 
be greatly obliged to you, — I mean a practical exposition of the 
working of the Statute of Uses. In what way the statute operates 
and works, is what pupils and clerks are desirous of learning. 
They in vain look into Sanders for an explanation, and few, very 
few, solicitors are competent to give instruction. Hayes, although 
extremely useful, does not come up to my views. Allow me to 
suggest your taking a marriage settlement and a will, in which 
there are all sorts of limitations, and particularly clauses for shift- 
ing uses, as the ground work of your practical illustration. The 
mode, too, in which the statute operates on covenants for title 
must be explained, and the Scintilla Juris must not be forgotten. 

'* It may also be desirable to show the advantage of the statute 
over assignments of leasehold in regard to expense, and which will 
be, in truth, an admirable commentary on the statute. Suppose a 
conveyance is made to A. and B. in fee upon trusts for raising mo- 
ney, &c., and supposing the legal estate previous to the execution of 
this conveyance is vested in A. (in trust for the owner). The mode 
by which the legal estate is transferred from A. to said A. and to 
B. is by A. and the equitable owner conveying the « estate to D. 
and his heirs. Habendum to D. his heirs and assigns, to the use 
of said A. and B. their heirs and assigns upon the trusts, &c. But 
if the estate is leasehold for years, and the legal estate is vested in 
A. in trust. for G., the owner, who wishes to make a settlement, 
and it is desirable to retain A. as a trustee together with B, now 
to vest the legal estate of the term in said A. and B. jointly, two 
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deeds must be prepared— one bj which A. and G. assign the term 
to D.-r-and another hj which D. re-assigns to said A. and B. upon 
the trusts of the setUeinent 

« I am, Sir, 

'^ Your obedient Servant, 

** A. b;* 

The law of England, at an early period, admitted two 
kinds of estates or interests in land, that is, legal and equit- 
able ; each kind of estate having its peculiar rights and in- 
cidents, and each its proper court or jurisdiction. The former 
is subject to the Courts of Common Law, and the latter to 
those of Chancery or Equity ; and hence the names, legal 
and equitable. * A legal estate may be created or transferred 
by a feoffinent or a statutory grant. Thus, if land be con- 
veyed to A., his heirs and assigns, A. has the legal estate. 
But, in ancient times, there were many burdens attached to 
the possession of land ; and the transfer of the legal estate 
was not so easily effected as now. In order to avoid such 
inconveniences, the owners of land were accustomed to have 
their lands conveyed to trustees, and their heirs in trust, that 
the owners, and their heirs, might have the use and enjoy- 
ment. Thus, on a purchase, lands would be conveyed to A. 
and B,, and their heirs, to the use of or in trust for C. (the 
real owner), his heirs and assigns. A. and B. had the legal 
estate, and C. the equitable ori)eneficial estate. 

This separation of the legal and equitable, or beneficial 
estate allowed by the Common Law, was thought to be inex- 
pedient, and the Legislature interfered ; and, by an act (27 
Hen. 8. c. 10.) it was enaeted, "that where any person or 
persons stand seised of any lands or other hereditaments to 
the use, confidence, or trust of any other person or persons 
by reason of any feoffment or otherwise howsoever, then and 
in every such case all and every such person and persons that 
have any such use, confidence, or trust in fee simple, fee tail, 
for term of life or for years, or otherwise, or any use, con- 
fidence, or trust in remainder, shall stand and be seised, 
deemed, and adjudged in lawful seisin estate and possession of 
and in the same lands and hereditaments to all intents, con- 
structions and purposes in the law of and in such like estates, 
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as they have JLu Udei canfideaoei or trust of or in the satne ; 
and that the eatate^ title, right, and possession that was in 
such person or persons that are or shall be seised of any 
lands or hereditaments to the use, confidence, or trust of any 
such person or persons shall be deemed and adjudged to be 
in him or them that have such use, confidence, or trust after 
Budh quality, manner, form, and condition as they had before 
in or to the use, confidence, or trust that was in them." 

The statute also makoB provision for several special caaeSj 
and, in particular, that where divers persons are seised to the 
use of some of themselves, such use shall be executed by the 
statute, 80 as to give to the cestuisqu^ use the legal estate. 

We may observe generally, that the ancient sages to whose 
lot it fell to construe and settle the bounds of the operation 
of this statute acted upon those principles of construction 
which have ever been acknowledged, but not always ob* 
served in constrmng legal documents. They allowed to 
every sentence and word its full and natural meaning, but 
they refused to go beyond the record upon the ground of 
convenience, the intention of the lawgivers, or any such 
pretence. 

1. It was decided from the use of the word seised, that 
the statute applies only to lands of which a person can be 
seised; thus excluding copyholds and leasehold tenements. 
Hence a conveyance of a fre^iold to A. in trust for B., gives 
B. the legal estate ; but an assignment of leaseholds to A. 
in trust for B. vests the legal estate in A. The statute 
operates whether the hereditaments be corporeal or incor- 
poreal, and whether in possession or in remainder. 

2. Any words or expressions, whether use, confidence, 
trust, or otherwise, which are sufficient to show that a party 
is to have the beneficial interest, attract the legal estate by 
virtue of the act. Thus, if a conveyance be made to A«, his 
heirs and assigns, with a proviso that B. should receive the 
rents and profits during his life, he, B., would have the legal 
estate. 

Soon after the passing of the statute this case arose. 
Lands were conveyed to A. and his heirs to the use of A. 
.and his heirs, to the use of B. and his heirs. The question 
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was, who had the legal estate ? The Courts decided that the 
statute did not operate bo as to give B. the legal estate^ 
giying the rule, — there cannot be a use upon a use. This 
rale is somewhat quaintly ezpreissed^ but it may be sup- 
ported by several reasons. The statute is only framed to 
meet the simple case of a person being seised to the use of 
another person, and it contains no provision if there should 
be conflicting or inconsistent uses expressed, as in the ex- 
ample before us. Again, A. and B. cannot both have the 
ade use and benefit of the land at the same time ; therefore, 
on the ground that the first part of an inconsistent deed is 
to be preferred, B.'s use was held to be void in a Court of 
Law. In the present case, therefore, it was held that the 
statute had no operation in favour of B.; neither did it 
operate to vest the estate in A., for he was not another 
person; but he took the legal fee by the rules of the 
Common Law* For the limitations to the use of A. ^^ being 
directed and applied to the very same person as first takes 
under the habendum, does not give or create any statute use, 
but serves only to express, in a more emphatical and liberal 
manner, that the releasee is to take the estate in fee-simple 
to himself and his heirs, for his and their own use and bene- 
fit, which is a use at the Common Law, and not a statute 
Qse."^ If the case we have stated had been, — to A. and his 
heirs to the use of B. and his heirs, to the use of or in trust 
for C* and his heirs, the result would have been the same as 
to the second use ; it would have been rejected in a Court of 
Law, but the use to B. would have been transmuted into a 
legal estate by the statute. 

The second use being thus repudiated by the Courts of 
Law, soon found a protector in the Court of Chancery, 
which having lost its ancient trust, gladly embraced the 
opportunity of establishing its jurisdiction more firmly than 
ever. Such is the origin of our present system' of trusts 
which now prevail so extensively, and which it is very 
instructive to remark were introduced through a mere verbal 
omission in the Statute of Uses ; for the express object of 

^ Booth's opinion, S Cases and OpinioBs, 2S9. 
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that statute was to extirpate and extinguish all uses and 
confidences and trusts as independent and separate interests ; 
the object of the Legislature was to reduce the tenure of 
land to its original simplicity^ and to bind down in ever- 
lasting chiuns the ^^ divers and sundry imaginations^ subtle 
inventions and practices'^ of conveyancers. It is remark- 
able we say, that it was reserved for the keeper of the royal 
conscience to commit this legal frauds and to drive his coach 
and six through this act of parliament, prepared with infinite 
care, and that, too, simply on the ground of convenience. 
The Court and the Legislature said, '^ Yon shall not have 
uses and trusts ;" the people said " We will ; " and, aided by 
the Court of Chancery, the people achieved a most complete 
victory. It is usual, we believe, to attribute the failure of 
those who framed the Statute of Uses to the perverse inter- 
pretation of the Courts of Common Law, but we think those 
Courts could not, consistently with acknowledged principles, 
have come to any other conclusion than they did ; the bhune, 
if fault it were, must be attributed to the Court of Chancery, 
which should in this case have followed the law. 

3. The words of the statute are, where any person or 
persons be seised to the use of any other person or persons, 
or of any body politic : firom these words it has been thought, 
though we believe never decided, that a corporation or 
body politic cannot stand seised to a use, the statute ex« 
pressly mentioning a body politic as capable of taking a use, 
but omitting it in the former branch of the sentence. Hence 
it was usual to make a corporation convey by feoflBnent, as 
being incapable of so standing seised to the use of a bar- 
gunee as to vest in him a legal estate for one year '' by 
force of the statnte," to serve as the ground for a release. 

The statute, we see, requires that there should be a person 
sdsed to the use of another ; but it does not require that 
the use should be solely in such other person; it is satisfied 
if there be another person to participate in the use. Thus, 
if lands be conveyed to A. and his heirs to the use of himself, 
A. and B., their heirs and assigns, the statute vests the l^al 
estate in A. and B. as joint-tenants. So, if lands be con- 
veyed to A. and his heirs to the use of A, for life, with 
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remiuoder to B. for li&, with remainder to A. his heirs and 
asagns, the statute dothes these uses with the legal estate. 

4. It matters not how the seisin which the statute re- 
quires be created, nor how the US£ is declared : it is enough 
if they be respectively created and declared according to the 
ndes of law applicable to the case. The seisin and use may 
be created and declared by the same deed, as if a feoffment 
or statutory grant be made to A. and his heirs to use of 
B. and his heirs. So, a use may be declared by a separate 
and subsequent deed ; as if A. who is already seised, cove- 
nants or declares that he will stand seised to the use of B. 
and his heirs, or, which is the same thing, grants or bargains 
and sells to B. and his heirs ; but then in such case the law 
holds such, a covenant or grant void, unless there be a pecu- 
niary consideration or the consideration of blood or marriage ; 
and further, if the consideration be pecuniary, the statute of 
27 Hen. 8. c. 16. requires the deed to be enrolled. In such 
cases both Courts of Law and Equity look to the substance 
and intent of the parties, without regard to the form or ex- 
pression of the instruments. Thus, if a father who is tenant 
for life with remainder to trustees to preserve contingent 
remainders, with remainder to his first and second sons in 
tail, surrenders his life estate to his eldest son, wishing to 
give him the possession, although he cannot vest his life 
estate in his son by a deed of surrender on account of the 
intervening legal estate in the trustees, yet it is apprehended 
that the Courts would consider the deed operative and 
effectual as a covenant to stand seised. So, if a man seised 
covenants to convey to a stranger in blood, but in trust for 
his son-in-law, the Courts would disregard the introduction 
of the stranger, and hold the son-in-law to have the legal estate 
by force of the statute.^ Any pecuniary consideration, how- 
ever trifling we know is sufficient to sustain a deed as a bar- 
gain, sale, or conveyance of a use, so as to entitle the use to 
the privileges and protection of the statute. This was the 
origin of the once frequent bargain and sale for a year. A 
vendor or other person seised, in consideration of 5^., but 

' See 2 Mee. & Wils. 50S, ; 1 K^en, 7$$. 
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5di would have done as well, bargained and sold Lmd^ and 
its rents and profits, that is the use and benefit thereof^ to 
B. for one year, and the statute olothed the use so trans- 
ferred to B. with the legal estate, and so enabled him to 
take a release of the feensimple. 

With respect to Wills, whether the statute operates upon 
estates thereby created or not, has been the subject of con- 
troversy, and it is not of much importance how the matter 
be decided. If there be a devise unto and to the use of A. 
in trust for C, or unto A. to the use of B. in trust for C, 
in either C. would only take an equitable estate, and in the 
former case A., and in the latter B., would have the legal 
estate, if there were nothing more in the will; but whether 
by force of the statute, or in analogy to it, and on the ground 
of intention, is not settled. 

5. It matters not what be the extent or nature of the Use. 
It may be in fee-simple, fee-tail, for term of life, or for years, 
or otherwise ; and it may be in remainder or reverter ; and 
either vested or contingent ; present or future ; absolute and 
fixed or shifting ; revocable or irrevocable ; and it may be 
either named in the deed creating the seisin, or it may be 
limited thereafter under a power reserved for that purpose. 
Hence we see how well adapted the system of Uses is, not 
merely to efiectuate the reasonable requirements of mankind, 
but to gratify even their whims and caprice. So that, if the 
bounds of the rule against perpetuities be observed, there is 
no species of limitation or contingency that may not be in- 
troduced into a deed. A settlor may ordain a long series of 
limitations, which, immediately on the execution of the deed, 
will become legal estates ; but if he reserve a power to re* 
voke, he may sweep them away the next day. 
. 6. The statute enacts that he who hath the use shall stand 
and be seised, deemed, and adjudged in lawful seisin, estate, 
and possession of and in the lands to all intents and purposes 
of and in such like estates as he had in the use ; and further, 
that the estate, title, right, and possession that was* in the 
person or persons seised shall be deemed and adjudged to be 
in the cestuisque use, after such quality, manner, form, and 
condition as they had before in the use ; or, in other words. 
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the dtetute transfers or changes uses into equivalent l^al 
estates. Here we may notice briefly the fan^ous dispute 
mpecting the scintilla jurist which, happily, seems to be 
exhausted, and which, we trust will never be revived. It 
was simply this, — whether, after the vested uses in a deed 
have, as it were, drawn out all the legal estate from the fe- 
offees, any estate or right {scintilla juris) remains in the 
feoffees to serve and protect contingent and springing uses ; 
and hence, assuming such estate or right to remain in the 
feoffees, whether it could be so aliened or destroyed as to 
prevent the springing uses arising. These difficulties may, 
we think, be answered by referring to the words of the Act. 
If vested uses comprise the whole fee-simple, of course the 
whole legal estate vested in the feoffees is instanter trans- 
ferred to the cestuisque use^ and no scintilla juris remains 
in the feoffees, and, therefore, none can be aliened or de- 
stroyed by them. And if there be springing uses, then such 
vested uses must in their creation be revocable, and conse- 
quently the legal estates into which they are changed must, 
by the very words of the statute, be revocable also : hence 
when they are revoked, that is, when the springing uses 
arise, the legal estate revests in the feoffees to serve the 
springing uses; but all this vesting and revestmg, trans- 
ferring, and changing is, by the magic power of the act, 
effected in an instant, and it is impossible that the feoffors 
can by any act of theirs damnify the cestuisque use, or that 
the seisin can by any mishap ever faU, whether the uses be 
contingent or springing. 

We may observe here, that any estate of which a person 
can be said to be seised, whether for life, in tail, or in fee, 
is sujBScient to serve uses ; but, of course, the uses can only^ 
be commensurate with the seisin. Hence, leasehold tene- 
ments held for life of A., may be conveyed to B. for the life 
of A, to the use of C. for the life of A.^ but not to the 
use of C. in tail or in fee. 

> When a deed may operate either at the Common Law or 
under the Statute of Uses, an election must be made if the 
grantee intends to rely upon that statute.^ 

* Hai^h »; Jaggar, S £xch. 54. 
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We have now briefly analysed the principal part of the 
most famous Statute of Uses, and have given some explana- 
tion of its provisions ; and may, at a future period, proceed 
to add some illustrations and examples. 



ART. VIL — COUNTY COURTS. 

The subject of local judicature is one of the most important 
to which the friend of law amendment can direct his atten- 
tion. It comprises that of cheap and speedy justice,— -that is 
to say, effectual justice, for which it may be said to be really 
another name. 

As long as all suits must be brought from whatever dis- 
tance to the capital, of necessity there must occur great 
expense atid much delay to obstruct the suitor in his course 
towards obtaining redress. Suppose the cost of travelling to 
be ever so much reduced, the carriage of witnesses and docu- 
nients must still be a clear addition to the fine of justice. 
Suppose the despatch of business in the capital to be ever so 
much quickened, the delay must be great, unless a crowd of 
Judges be appointed, and unless (which is impossible) an 
arrangement be made for hearing each party's case the in- 
stant he arrives, so as to take him only two or three days 
irom his business — for of course we assume the examination 
of the parties to be an essential part of judicature — which, 
indeed, is only saying that the truth is the point we wish to 
arrive at. 

* The arguments which alone deserve attention, against 
Local Courts, may be summed up in a single sentence ; there 
is a danger of the judicature being so narrow that the Bar 
will be of little respectability, and consequently the Judge 
will act both without the effectual check of professional 
opinion and without the collision of intellect required to keep ' 
the judicial faculty entire. The admitted risk is to be 
guarded against by conferring on the Courts a sufficiently 
ample jurisdiction ; and even if this were, for a season at 
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least, found an inadequate security, still the objeetion to 
establidiing such a judicature would be wholly insufficient, 
because, as long as no other means can be found of adminis* 
taring the law in a great multitude of cases, the denial of 
justice is an evil so intolerable that all risks must be encoun- 
tered with a view to prevent it. The fact has been distinctly 
stated, not by speculative reasoners, but in the reports of the 
Common Law Commissioners, that the costs of trying cer^ 
tain causes of inconsiderable value, but extremely numerous, 
exceeds fourfold the whole subject matter in dispute. The 
question is, not whether these causes shall be tried in London 
or in the country, but, whether or not th^y shall be tried at 
alL This is the most important consideration of all : let us 
therefore look a little to the facts as connected with it. 

Of 90,000 causes in the Superior Courts of Westminster, 
being the average of the five years ending 1827, 30,000 were 
for sums not exceeding 20L The Commissioners, in 1830, 
declared that to try these causes would require an expense 
of four times as much as the sum of 20/. But 60,000 were 
for sums not exceeding 50/. Now though the 30,000 ex- 
ceeding 20/. might not entail an expense of four times the 
amount, yet clearly the expense must be by the former esti- 
mate considerably more than the amount, on an average 
more than double. Therefore in all this mass of causes there 
is substantially a denial of justice according to the opinion of 
the Commissioners.^ Of the whole 90,000, only 15,000, or 
one-sixth, were for sums exceeding 100/. We shall presently 
see, by the amount of business transacted in the New Courts, 
a full confirmation of the proposition that the old system 
amounted to an absolute denial of justice. We are now to 
note the steps by which this fortunate change has been 
brought about — removing that most grievous blot in our 
jurisprudence. 

Above a quarter of a century ago. Lord Althorpe directed 
his attention to this important subject of facilitating the 
recovery of small debts. He prepared a bill with the aid, 
we believe, of Mr. Baron Alderson, then at the Bar ; and by 

* These were seyeral of the present Chief and other Judges, as well as gen- 
tlemen still at the Bar. 
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thi3 the jurisdiction of the County Court* w«g extended to 
10/., an aisessor being given to the sherifi; After maldng 
several attempts to pass this useful measure, he finally aban- 
doned it, but resigned it into the bands of Mr, Peel, then 
Home Secretary, who adopted it, and soon after, 1836, in- 
troduced a bill, giving the same extension of jurisdiction, 
but omitting the appointment of assessors. Both these mea-« 
sures appear to have received but little countenance from 
Parliament, for they never passed into laws ; and indeed^ 
though excellent as far as they went, they were very limited 
in their scope, being not only restricted to 10/. in amount, 
but entirely confined to the recovery of debts without any 
foundation on which an extended jurisdiction could be on*^ 
grafted. 

In 1828, Mr. Brougham brought before the Conunone the 
whole question of the amendment of the law, and especially 
the defects of the judicial system. An address was voted, 
unanimously praying that steps should be taken for inquiring 
into the subject at large. Lord Lyndhurst, then Chanoellor, 
issued two commissions, one to inquire into the law of real 
property, the other into the practice, pleadings, and generally 
the proceedings in the Common Law Courts, Upon the 
reports of these learned Commissioners, many important 
measures were framed, which were carried through Parlia* 
ment, by Lord Brougham (then Chancellor) and Lord Lynd- 
hurst (then Chief Baron) to the great amendment of the 
Law. But before these were introduced, Mr. Brougham 
had followed up his statement of 1828 by introducing a bill 
in April 1830, for the establishment of Local Courts with 
extensive jurisdiction. The Prorogation c^ Parliament pre^ 
vented it from being carried, but it was read a second time, 
and appeared likely to receive considerable support from Sir 
Bobert PeeP, as well as the cordial concurrence of Lord 
Althorpe, It gave the Judge in ordinary of each district 
jurisdiction in all actions of debt to the amount of 100/., and 
to the amount of 50/. in all actions of personal tort, and 
actions in the nature thereof, '^ whether for assaults, bat- 

* We rc^^n the names and titles of persons menHoned as they appear in the 
Debates. 
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terj^fafae imprisonment, dander, libel, seduction, adultery^ 
falae representation of character, solvency on property, ma^ 
lidous prosecution, or suing out a commission of bankruptcy," 
and all other actions whatever for injury to person or personal 
property. The only causes excluded from the Local Courts' 
cognizance were those where title to land, tithe, toll, or other 
franchise came in question. But by consent of parties, such 
actions, and any actions for debt or damages on Account of 
tort of any kind, and to any amount, might be tried before 
the Local Court, provided the parties agreed to having it so 
tried. Purthermore, jurisdiction was given in cases of le«- 
gacy, and a system of pleading was elaborately framed to 
meet the various cases. of the executorial or administrative 
capacity being denied, or the possession of assets being de- 
nied^ or the full administration of such as had come to hand 
being asserted, or'the existence or expectation of other claims 
being alleged. Thus, the Local Judges were clothed with 
the functions of arbitrators, and their proceeding in arbitration 
was described. Lastly, they were made Judges of Becon* 
cilement, and their office and functions as such were fully 
detailed. 

Late in the same year Lord Brougham (then Chancellor) 
introduced this bill into the House of Lords, and in the fol- 
lowing year he omitted the arbitration clauses, and added 
clauses giving the local Judges all the functions of Masters 
in Chancery. The change in the Bankruptcy Court having 
also been effected at the end of the session (1831), the bill 
was afterwards re-introduced, with the addition of clauses 
vesting bankruptcy jurisdiction in the Local Courts. At the 
suggestion of Lord Lyndhurst, the bill had been referred to 
the Common Law Commissioners, and approved by them, 
with the exception of the legacy clauses, and the amount of 
the jurisdiction. In compliance with this recommendation, 
the bill was now confined to 207. in debt, and 50/. in tort. 
The legacy clauses were omitted, and those giving the powers 
of the Master's office, and those appointing Courts of Becon- 
cilement were retained. . 

The opposition of the Government measure, led by Lord 
Lyndhurst, was conducted with his accustomed candour and 
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good sense. He disapproved the system of local jurisdiction 
on grounds which offered fair and intelligible room for con- 
troTersy. But he considered that if there was to be such a 
system established, the duty of Parliament was to render it 
as perfect as possible ; and, accordingly, he agreed to the 
plan (if he did not, indeed, propose it himself), of going into 
Committee on the bill, and making its provisions as well 
adapted as might be for carrying its purposes into effect. 
The question, whether or not the system should be adopted 
at all, was reserved for the third reading ; and in the mean- 
time, the Committee fully considered the details of the whole 
scheme, making the several provisions ^ perfect as they could. 
On the third reading there were eighty-one voting for, and 
as many against ; whereupon, proxies being called, a majority 
of five threw out the bill. 

This result was greatly to be deplored, because no reason- 
able doubt could be entertained that some measure of the 
kind was so much wanted, as made its adoption within a few 
years inevitable, and these years were only a needless con- 
tinuation of evils admitted by all. Even in the course of a 
few weeks after the bill was lost, some attempt was made to 
provide a substitute for its salutary provisions ; the Common 
Law Process Act (3 & 4 W. 4. c. 42.), giving a jurisdiction 
to the Sheriffs Court, in actions of debt not exceeding 20i, 
but to be exercised by writ of inquiry, and a jury to assess 
the damages. 

Things remained in this state till the year 1842, when 
Lord Lyndhurst found it necessary to extend the new Bank- 
rupt Jurisdiction over the country, its great success in Lon- 
don and the neighbourhood having shown that it ought not 
any longer to be withheld from the provinces; and twelve 
Courts were for this purpose established. Had the bill of 
1833 passed, those Courts would have been unnecessary, 
because that bill extended bankruptcy to the Local Courts. 
But in 1842, there being no Local Courts, to establish the 
Courts of Bankruptcy was absolutely imperative. An ex- 
pense was thus rendered necessary, of 55,000/. a year, all of 
which might have been saved, beside the great increase of 
patronage, had th3 bill of 1843 passed into a law. 
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' Soon after this extension of bankruptcy jurisdiction had 
taken place, the want of local judicatures was found so press-* 
ing, that a bill was brought in embracing the most important 
parts of the bill of 1833. The jurisdiction of the old County 
Courts was extended from 40^. to 20/., and they were allowed 
to try certain cases of tort as well as of debt, to give pos- 
session of tenements not exceeding 50/, of yearly value, to 
try ejectments where the title to land does not come in 
question, to examine the jurisdiction of Insolvent Courts, and 
to order payment of legacies, and distribution of intestates' 
effects. There was likewise added, the voluntary jurisdiction 
clause, from the bills of 1830 and 1833, enabling the 
County Courts to try actions of whatever ^ind, by consent 
of the parties. The opposition under the influence of certain 
local interests, of certain members in the Commons, prevailed 
at the late period of session at which the bill went down> 
and it was lost for the year. 

In 1846, Lord Lyndhurst again introduced it, but, by some 
oversight, the voluntary jurisdiction clause was left out. His 
lordship quitted ofBce on the 6 th of July, and on the 28 th it 
was, on the motion of Lord Cottenham, who [had succeeded 
to the Great Seal, read a second time. The rapidity with 
which it was hurried through both Houses, prevented many 
salutary additions from being made, and some important 
errors from being corrected. But it passed at the very 
close of the session; and under its authorities the present 
County Courts were provided with their officers, judges, 
clerks, treasurers, and bailiffs. 

The greatest errors were committed in working this im- 
portant act. In the Jirst place, to save a few thousands a 
year, in compensations for the loss of places in many Borough 
and other ancient Courts, the Judges of about forty of these 
Were named as Judges of the new Courts. And it is obvious 
to remark that this had the most pernicious effect, in restrict- 
ing the choice of these important functionaries. Secondly, 
the sum allotted by Parliament, of 1200/. a year as the max- 
imum, was cut down to 1000/. in all cases, although it was 
obvious that 700/. or 800/. might be sufficient in some, and 
1400/. or 1500/. not more than sufficient in others. How- 

YOL. XIV. K 
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ever/ we incline to the opinion that none should have had a 
lower salary than 1000/., and that the remaining 12,000^ a 
year, should have been distributed according to the importance 
of those for whom 1000/* was an inadequate remuneration. 
But the proceeding of retaining the whole of this 12,000/; 
was one utterly unjustifiable, and aflTords one of the most 
'discreditable instances on record, of a mean, injudicious, short- 
sighted economy. Thirdly ^ the appointment of treasurers 
was made without the least necessity ; because, by an easy 
arrangement, the Stamp Office could have at once enabled the 
whole fees upon written proceedings to be collected without 
one farthing's expense ; and these fees which are taken, not 
upon written, but upon oral procedure, amount to so inoon<> 
siderable a sum, that the clerks could easily have gathered 
them in. There are twenty-three treasurers, with salaries 
of 400/. and 500/. a year each, 100/. or 160/. to their twenty- 
three clerks, and an ample allowance for travelling expenses; 
insomuch that one gentleman charges the public with two 
shillings a mile because he travels in his own carriage, and 
travels 1800 miles in a year. The total expense occasioned 
by this blunder (if, indeed, the love of patronage be not 
rather the cause of it,) is above 20,000/ a year. Fonrthly^ 
the fees directed to be taken are far too large, and the heaviest 
of them is one, which^ on no account whatever, ought to be 
levied to the extent of a farthing: namely, the providing of 
Court Houses in which the business shall be done. Land is 
purchased in some cases, and a house built on it ; in other 
cases a house is bought and fitted up for Courts ; in some 
instances we believe Court Houses are hired upon lease. But 
in every one of these cases the suitor is called upon to pay 
for that which it is the bounden duty of the Government to 
|)rovide, — a place where his cause may be tried. Then the 
fees are collected in places where a Court House was ready 
for nothing. So that there the suitor pays, not for a place 
where his own cause may be tried, but for a place where the 
causes of suitors two or three hundred miles off may be tried. 
It is truly a disgraceful thing for this country, in the middle 
of the nineteenth century, to revive in a worse form than 
ever it before assumed, the exploded abomination of taxes on 
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law proceedings. It would be bad enough if the whole fees 
exacted aa the price of justice, were bestowed upon defraying 
the expense of its distribution. It would be sufficiently con- 
Imry to all principle* It would be exactly as if the in- 
habitants of a street, exposed to the dangers of a riot, were 
assessed to pay the soldiers who had been called in to quell 
the fray. But this is not all, nor anything like all, that our 
enlightened age has witnessed since 1846. The suitors of 
these four years have been forced to provide for the expenses 
of trying the causes which their successors — but successors 
without privity of estate — may have to try for fifty years to 
come, and their successors are to be fined also, when the ex** 
pense is already defrayed, and the only pretext for the ex" 
tortion is at an end. It is as if those who were alarmed at 
the riot of this year, were to pay for the quelling of other 
riots in other years, after they had left the street. And even 
this is not all ; for after all expenses are defrayed, a clear 
surplus remains, and is paid over into the Treasury I It is' 
as if the inhabitants of the street, after suffering from the 
alarm and loss of property occasioned by the riot, were made 
to pay for the soldiers who saved their lives, and prevented 
the mob from burning their houses; and were also to be 
amerced in a further sum, for the general exigences of the 
State, merely because they had the misfortune to live in a 
street where the peace had been broken, their lives put in 
jeopardy, and their property damaged. And this crying 
injustice has been perpetuated sixty years and more after 
Mr. Bentham's protest against law taxes had made every 
man of common sense, nay, every one who had any sense of 
ahame, unable to name the name of law taxes, except to mark 
his titter reprobation of such exaction ; just as the names of 
Star Chamber and Inquisition, ->— things consigned to the ab** 
horrence of mankind,-^are only suffered to cross our lips that 
Expression may be given to this abhorrence.^ 

The salaries of the clerks and other officers have been as 
badly arranged as possible. Thus, in all but fifteen of the 

^ The sums coUected by fees in 1848 amounted to upwards of 174,000/., 
almost the whole of which went to pay the expenses of the staff and the Courts. 
In the two kst yeAts there U a surplus, all eipenses being paid. 
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Courts^ the clerks receive the whole fees taken by them; 
while all those taken in respect of the sixty Judges are paid 
over to the Treasury. It thus happens, that in some Courts 
the clerk is underpaid ; for he must give up his private prac^ 
tice as an attorney^ for perhaps 200/. or 300/. a year ; while 
in others he is paid a great deal more than the Judge : in one 
Court twice as much. But the crying evil is the expense of 
the procedure, being augmented forty or fifty per cent be- 
yond what is needed, even admitting that there is any pre- 
text for defraying the Judges' and clerks' salaries by fees of 
the suitor ; and that additional forty or fifty per cent, is to 
defray the charge of providing Court Houses: and when 
these are provided, an act of robbery — aye, robbery of the 
poor — seizes, clutches it, for the State ! 

With all these defects, and others which we shall not stop 
to note, the new system was brought into operation under 
the act, in March, 1847. The business which immediately 
flowed into the Courts was of an enormous amount. In 
twenty-one months, 866,826 causes were tried by them; and 
the average yearly since their establishment has been 423,000; 
and the fact is admitted on all hands, that besides the causes 
tried, many thousands have been settled, and never came into 
Court, from the intimidation given to the debtors and other 
wrongdoers by the easy dispatch of the business, that it was 
vain to refuse complying with just demands, whether of debt 
or damages. 

Universal satisfaction was given by these tribunals ; and 
all men began to feel uneasy at their jurisdiction being so 
much restricted. Accordingly, in the last session of Parlia- 
ment, a bill was introduced to extend it, by Mr. Fitzroy, 
who, though not a professional man, showed the most praise- 
worthy zeal in furtherance of this highly desirable object 
The extension was from 20/. to 50/. ; and it seemed truly 
extraordinary that the Government should oppose so salutary 
a measure, especially when we consider that it was only 
retracing part of the way to their own bill of 1833 ; for the 
jurisdiction had, by their measure of 1830, originally been 
100/. in debt, and 50/. in tort, the former being only reduced 
to 20/., in compliance with the recommendation of the Com- 
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ii}]88ioD5 and the latter remaining to the last. . Nevertheless^ 
the Attorney-General (Sir J. Jervis^) used all the influence 
of his station to defeat the bill ; and it was only upon failing 
to obtain a majority^ that he allowed it to pass. In the 
Lords, the optional jurisdiction clause of the bill, 1B33, and 
its appeal clauses were added; and thus amended and ex- 
tended, the bill passed. 'So that we made an important step 
and came much nearer the bill of 1833. The increase of 
business in the County Courts was thus considerable; for 
4000 causes between'207. and 50/. were tried in four months, 
bemg at the rate of 10,000 in a year ; and by far the greater 
part of these were found to be such as would never have been 
tried at all but for the new jurisdiction conferred on the 
Local Courts. It thus became evident that there were four 
times as many causes tried in the County Courts as in the 
Superior Courts of Westminster Hall, the Circuits included; 
for the average of these in the five years ending 29 th April, 
1839 (after the Process Bill of August, 1833, had come into 
full operation), was 106,000 yearly; and the New Courts 
tried 433,000. 

The benefit conferred upon the community by the esta- 
blishment of local judicature has thus been inestimable ; and 
here we naturally pause to reflect upon the consequences of a 
grave legislative error. The loss of the bill in 1833 had the 
effect of delaying the possession of this great blessing, cheap 
and speedy justice to the people of England, during a period 
of thirteen years ; and of postponing four years longer the 
fuller enjoyment of that blessing. Nay, even while we 
write, this enjoyment remains imperfect ; for there are still 
most important portions of the uejected bill which remain to 
be added :^ these are the Bankruptcy, provisions, the Courts 
of Beconcilement, and the Equity — provisions which, toge- 
ther with the arbitration clauses of the bills of 1830, form 
the subject of Lord Brougham's two bills now before 
Parliament. 

The Bankruptcy Bill becomes necessary, in order to save 

^ It is right to state that the present Attorney- General, Sir A. Cockburn, 
Wd Soliator-General, Sir W, P. Wood, spoke and voted for the Jjill,*— £p. 
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the great expense (above 70,O00Z, a year) of the Countty 
Courts of Bankruptcy, when the whole of their buaineBS could 
be performed by the County Courts. The other bill em* 
braces the Secpncilement Courts, the Equity clauses, and 
those of iA^rbitration. When these bills are passed, we ehall 
have the whole of the bill of 1833 ; but seventeen years will 
have been lost of their benefits by the delay — the wholly 
needless delay ; — a lesson which ought long to be kept in, 
mind by our legislators, and which will, we trust, induce them 
favourably to entertain whatever well-considered plans for the 
amendment of the law may be now brought forward. 

It is not to be doubted that the whole of the bills now 
pending, and whose purpose it is to regain, in some measure, 
the time lost since 1833, will pass into laws, with the excep- 
tion, perhaps, of the Reconcilement clauses, against which the 
House of Lords appears to have formed a strong opinion : and 
this is certainly an unfortunate circumstance. The objections 
which have been made to this species of proceeding resolve 
lliemselves into a vulgar prejudice against a new and foreign 
mode of proceeding ; for no one can well comprehend the 
doubts raised in very respectable quarters respecting the pos- 
sibility of such a plan succeeding in this country, which has 
been so perfectly successful elsewhere. It has all reason, 
however, in its favour, as well as all e:^ample« There can be 
no more salutary course of proceeding than one which brings 
the contending parties together before a Judge, and without 
the intervention of professional men. In the great majority 
of cases litigation is promoted by the parties being kept in 
the dark respecting their rights and interests by those whose 
gains are derived from the cause going on. When they can 
communicate together, and especially with the benefit of a 
Judge, whom they respect, giving his opinion that the one is 
clearly right, and must succeed — the other clearly wrong, 
and must fail — the chances are many to one that his advice 
will be followed, and a stop be put to the litigation, dither by 
one party yielding, or by a compromise advantageous and 
acceptable to both. Even when they don't agree, and the 
cause proceeds, the Judge's strongly pronounced opinion will 
occasionally recur to the recollection of him i^^nst whoin it 
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was given; and at an early sta^e of the proceedingis he will 
make terms with hia adversary^ or abandon his contention. 
Where the Judge has no such clear opinion, of course the 
cause will go on, unless a compromise can be agreed upon ; 
but then it is fit that such a cause should go to a trial 

The process of reconcilement has been introduced into 
many of the Continental states. In some the citation of the 
parties before the judges is compulsory ; in some it is optional 
for them to attend or not ; and where it is optional the suc- 
cess is said to be the greatest, because it is otherwise apt to 
degenerate into a form. In France, however, where no suit 
can proceed without the citation for reconcilement before the 
Juffe de PaiCf it appears that a very large proportion of all 
the suits commenced are settled by this proceeding. A far 
greater proportion of those on which the parties appear vrith- 
out professional assistance are settled, than of those where 
lawyers are employed. Also more of the small than of the 
great lawsuits are so settled, as might have been expected. 
The Juffe de Paix has a final jurisdiction in all cases not 
exceeding 1000 francs, or 40/. These form the greater part 
of the million of causes yearly brought before that function* 
ary for reconciliation; and three*fourths of them are. thus 
settled by the advice of the Judge being followed. Of sixty 
thousand which are of greater amount, and in which pro- 
fessional men are for the most part employed, not above a 
third are arranged. Yet this account (taken from the yearly 
publication of Judicial Statistics made by the Grovernment) 
shows *how valuable the process is, especially since the law 
of 29th May, 1838, which legalised a practice previously 
introduced, of the Judge inviting the parties to attend his 
Beconciliation Court, and then givmg them his advice with- 
out the intervention of the officers, who generally are petty, 
law practitioners, and do all they can to continue the litiga- 
tion. But we have the particulars of the Danish Reconcile- 
ment, at least during a former period, and it is distinctly 
stated to us that the success of the plan is now as great as 
ever. In 1795 it was first introduced, and its effect became 
immediately manifest. The number of causes at once fell to 
a third. Of 31,000 brought into Court, 21,000 were amicably 
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settled; and of the remaining 10,000^ no less than 600 were 
settled before any proceedings had been taken in Court ; nor 
does it appear that more than 3000 or 4000 ever went 
through the whole stages of litigation. 

It does not appear necessary, however, to fortify our argu-* 
ment in favour of this process by any examples of its success ; 
no one can for a moment doubt that whatever brings the 
parties into communication, and leads them to state their 
case before the Judge, must tend towards a settlement where 
there is no real ground of dispute, and must tend even where 
there is, to shorten and to simplify the litigation* The argu- 
ment used by some professional men that this can only lead 
to one party discovering his adversary's case and taking 
advantage of this knowledge in order to meet it, is wholly 
unworthy of a serious answer. Unless the party chooses, 
his case will not be disclosed, and his adversary will be never 
the wiser ; and if he does choose, he must be influenced by 
some inducement which, should he fail to profit by, at all 
events the cause of justice cannot suffer: for while it may 
not be the interest of the contending parties, it assuredly is 
the interest of the judges and of the justice which they dis- 
pense, that a discovery should be made of the truth as full as 
possible, and at as early a stage of the proceedings. Some 
jurisconsults even maintain that the first step in every case 
should be a compulsory citation of parties to declare their 
cases before the Judge, under whose superintendence those 
cases should be reduced to writing, and form the foundation 
of all the subsequent procedure. Without going to this 
length, we may well be of opinion that whatever plan gives 
them an inducement to appear voluntarily, and affords them 
an opportunity to receive the advice of the Judge, tends 
most directly and inevitably to multiply the chances of an 
amicable settlement, and to prevent needless and vexatious 
litigation. We may, therefore, venture to hope that in the 
end the tnith may prevail, and prejudices yield, so as to 
introduce into our jurisprudence the great principle of Keoon- 
cilerocnt, and generally that of bringing the litigant parties 
before the Judge at the earliest stage of the cause. 

The eminent success attending the establishment of Local 
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Courts has given rise to farther measures of Law Amend- 
ment, and of these we shall now mention two — the bills for 
amending the Law of Evidence, and for giving original juris- 
diction in Equity to the County Courts. The former of 
these originates in a most able Report of a Committee in the 
Law Amendment Society (drawn by Mr. Pitt Taylor) ; the 
latter was prepared in accordance with the plans of Chancery 
Eeform, so often discussed in the Society ; and both were 
naturally presented to the House of Lords by the President, 
Lord Brougham, who had also repeatedly declared the same 
opinions in his place, as had others of the law lords. 

The passing of Lord Denman's Act in 1842 appeared to 
render the first of these measures almost a matter of course. 
All olijections to a witness on the ground of interest were 
removed, and it followed that there being no other objection^ 
to examining the parties, they too should be competent. No 
witnesses can ever know so much of the case as the parties 
themselves, and as interest ceases to be a ground of excluding 
them, there is every possible reason for their admission. 
The risk of peijury forms no reasonable objection, because 
the same argument applies to all witnesses in proportion to 
their interest in the event of the suit; because men will 
more easily be detected if falsely swearing, when they relate 
the whole story than when they only relate a part ; because 
in many cases men will swear falsely, or at least give a false 
colour, to facts for a friend, or employer, or confederate, or 
partner, who would shrink from doing so for their own in- 
terest; because men will suborn others to swear falsely who 
would not forswear themselves ; because the public reproba- 
tion is more likely to be exerted against a party perjured for 
his own behoof than against a witness swearing hardly, or 
craftily, for another, and the check is thus more powerful ou 
the former than on the latter ; because the perjury said to be 
committed before arbitrators would in all probability not be 
committed in the face of the Court and the public ; because^ 
finally, the examination of the parties diminishes incalculably 

^ This IS decided by the Court of Common Bench, in Worrall v. Jones, 
7 Bbgbfim. 
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the nuttiber of witnesses required to prove cases^ and in the 
same proportion diminishes the amount of false swearing, and 
indeed the risks of perjury being committed. Again, the 
injustice is flagrant of a rule which enabjies one party, as the 
inanufacturer or tradesman, to prove his case by his imme-* 
diate connections and dependents, while his adversary, the 
customer, has no witness, and cannot himself be heard. The 
injustice is as great of enabling the plaintiff by making those 
in many instances defendants, to stop their mouths, who 
would b^ the principal defendant's witnesses. 

But the glaring inconsistency of the law as it stands i^ 
perhaps the most signal argument of the whole. First, a 
yast proportion of the evidence on which all Courts act 
consists of the depositions of parties. Affidavits, both in 
Courts of Law and Equity, are in most cases those of the 
parties to the cause ; they are prepared in secret, sworn in 
private without any check whatever from the presence of 
the Court ; and from cross-examination ; the i>arty swearing 
to exactly such facts as he pleases, and not obliged to tell the 
whole truth, even if he teUs nothing but the truth. Secondly , 
answers in Chancery, though given to questions put by the 
adverse party, yet are exposed to the full risk of peijury, 
and therefore ought, according to the argument we are 
opposing, never to be permitted. Thirdly^ in issues out of 
Chancery it is not unusual to direct that the parties shall be 
examined, either in order to obtain facts within their ex* 
elusive knowledge, or in order to sift the evidence by a 
cross-examination in public* Fourthly^ in all criminal pro- 
ceedings where the prosecutor often feels a stronger motive 
for falsely colouring his statement, or even wholly perjuring 
himself, than in any dvil suit, he is examined under the 
fiction of his being the Crown's witness and not the party. 
Hence, this absurd anomaly exists, that the plaintiff in an 
action for a libel or an assault cannot be heard to swear and 
may lose his oaoae, but he has only to indict his adversary, 
or obtain a criminal information against him on his own 
affidavit, and then his lips are unsealed before the jury, and 
)ie secures the conviction and punishment of him agunst 
whom he could not obtain a farthing of damages. 
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V 13ie Law Amendment Sodety ciroulaCed aiboiiig the Count; 
Court Judges queries, to which we printed the answers of 
those learned persons in our last number. Of the forty-^ix 
only one gave an opinion against examining parties in their 
Local Courts, and (mly two others inclined against extending 
to all Courts whatever, the same practice which had been 
found so beneficial there that the Judges all but unanimously 
declared that hundreds of thousands of causes never could 
have been tried by them but for that practice. Those learned 
Judges further consider the argument respecting risk of per«* 
jury to be either groundless, or far more than counterbalanced 
\>j the benefits of the plan. Now surely no one can maintain 
that there is more risk of pegury iu the Superior Courts, 
where greater solemnity prevails ; or in causes where parties 
pf more conspicuons station appear; or in contests where 
advocates of greater talent are employed; and then the gross 
absurdity of following one rule on so important a particular 
where the sum of 50/. is at stake, and another where 51L 
or more is in dispute, must strike the most careless observe]? 
of our judicial system, 

When the discussion came on in the Lords, the Chancellor 
alone expressed any dissent from the principle of .the bilL? 
He mainly relied on what he supposed to be now first pro- 
pounded, namely, the calling a wife to give evidence against 
her husband ; but his lordship wholly omitted the consider* 
ation that this is at present the law up to sums of 502., and, 
indeed, in all cases within the* jurisdiction of the County 
Courts. Lords Campbell and Cranworth strongly supported 
the principle of the biU, only agreeing it was unfortunate 
this rule respecting the wife's testimony should ever have 
been introduced; and Lord Brougham, who joined in the 
same opinion, suggested the propriety of making a general 
change of the rule in this respect when the biU was in Com- 
mittee, We believe this will be a great improvement^, and 
that, to this extent, the practice of the County Courts may 

^ The bill coQtftios pi^ny other important provisions for amending the La^ 
of Evidence. Of these the Chancellor entirely approved ; but as they did not 
arise out of the experience deduced from the County Courts, they do not fall 
vithiirthe scope of this Article, • ' .■■.■ ^ 
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not only safely but beneficially be amended, while the new 
principle of evidence is extended to all Courts, and all civil 
causes. The important fact was stated that Lord Denman's 
high authority had been given to the measure.^ His lordship 
had hesitated for some time after 1842, as to this extension 
of his important bill — but he had now no longer any doubt 
upon the subject. Lord Brougham closed the debate by 
bearing a most just testimony to the exalted merits, the in- 
estimable services, of Bentham, the most illustrious improver 
of the law who had «ver flourished either in ancient or in 
modern times, and who had conferred greater benefits upon 
the jurisprudence not merely of England, but of the world, 
than any man that ever lived. 

The bill for conferring Equitable Jurisdiction on the 
County Courts must form the subject -of another article. 
Suffice it to say here, that it provides an effectual remedy for 
the expense and delays of Chancery, at least in all cases 
where personal property is concerned, and that the enact- 
ment, possibly even the proposal, of the bill may force on 
measures for a general removal of that grievous and intoler- 
able evil of which all men now so loudly and so justly 
complain. 

While these measures are, to the great benefit of the com- 
munity, enlarging the usefulness of the County Courts, let it 
be ever kept in mind that they can only compass this salutary 
end by greatly increasing the labours of the Judges, and 
other officers of those tribunals. Parliament allowed 1,200/. 
a year as the salary of the Judge ; the Government thought 
proper only to give 3,000/. The bill of which we have 
spoken for extending the jurisdiction^ and which has now 
passed the Lords, proposes to increase that salary at the 
discretion of the Lord Chancellor, with the assistance of the 
Treasury, to a sum not exceeding 1,500/. Can anything be 
more reasonable? But we ask, can anything be more strictly 
necessary, for the sake of doing justice to the Judges, and of 
retaining the services of competent persons in their important 
station? The fees of the Courts are much more than 

^ This is coDfirmed in » very striking manner by Art, XI L* pott. -*- £i»» 
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sufficient to pay the present expenses ; and a large surplus 
willy now that the expense of the Court Houses is paid, be 
handed over to the Treasury, If new business under the 
extending acts flow& into these Courts^ new fees will be 
gathered ; and thus two important, nay, two strictly necessary 
things must be done, — the fees to the suitor must be lowered, 
and the salaries of the Judges, possibly of some of the other 
oiEcers, must be increased. Thus suppose, without any in** 
crease of the business, the surplus is 50,000/. a year, fees to 
that amount must be reduced. If there is an increase of 
basiness, even the reduced scale of fees will provide a fund 
out of which to increase the salaries. But should there be 
any difficulty in this respect, the papers before Parliament 
furnish an easy solution; for they disclose the somewhat 
startling fact to which we above referred, of the Treasurers' 
department costing above 20,000/. a year, all of which could 
be saved by the same arrangement being made with the 
Stamp Office as has been effected in Bankruptcy, The 
existence of a fund, therefore, out of which any deficiency 
for the payment of salaries might be supplied is obvious ; 
and even if no such increase of salaries were allowed to be 
necessary, this sum of 20,000/. a year ought to be saved, and 
the fees of Court reduced accordingly. 

But after all, suppose there were no fund already appro- 
priated to the increase of these salaries, could anything be 
more shameful than the refusal of such sums as might be 
Wanted to render effisctual, and to preserve entire, a system 
so incalculably important to the happiness of the community? 
Could any Government expect the approval of the country, 
nay, hope to be borne by the country, after refusing such a 
means of justice to the Courts, and of benefit to the suitors ? 
The highest duty of statesmen is, to improve the law, and 
make it effectual to the benefit of the people, and it ought to 
be their pleasure, as well as their pride, to perform this duty 
with untiring zeal. We cannot more appropriately close 
this^ statement than by quoting the concluding passage of 
Lord Brougham's Letter to Lord Denman, already more 
than once cited by us on questions of amending the law. 
We now quote it not merely because of its bearing on the 
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general subject oT the Statesman's and Lawyer^ duties, but 
because it refers to truths far too frequently, we might ahnost 
say habitually, overlooked by both — truths upon which the 
happiness of society' mainly depends : — 

" Let not our rulers and lawgivers suppose that they can reap 
no real -satisfaction from such great works beyond the mere^ 
phantom of glory. They should feel that a more solid gratification 
attends the performing of acts which improve the character and 
better the condition of mankind. I am far from denying that the 
pleasure is greater to all of us, which we derive from deeds of 
kindness towards individuals recommended to our care by their 
merits and misfortunes. I am not so romantic as to place on a 
level with this enjoyment any that results from the discharge of 
public duty, because as long as men are men individual cases will 
ever rouse the strongest feelings. Biit surely we should struggle 
against every disposition, how natural soever, to underrate the 
pleasures of a larger benevolence, and should reflect how vast a 
service they perform, who labour to prevent those ills which all 
feel a happiness in relieving. They who amend our laws may 
most truly reap this the best reward to a kindly nature ; and it is 
the duty of all who possess the power so to discipline their minds^ 
that they may regard it as a most precious gratification. 
, << I now release you from so long a reading. But for its length 
I will offer no excuse. On looking over what I have written,, 
another thing presents itself as far more demanding your forbear- 
ance — it seems as if I were referring too often to myself. Yet 
this frequent reference is really unavoidable, in handling passages 
of recent history, wherein I bore a chief part ; and, without the 
most tiresome circumlocution, it was quite impossible to avoid 
naming them in connexion with me -^ not to mention that I had 
to give evidence on some important matters Only within my own 
knowledge. It was over and over again my desire to av<nd all 
this embarrassment, if I could do so by anonymous publication ; 
but then I- bad little chance of my representations finding readers, 
and being attended to in those quarters to which I wished they 
might have access. Hence I have resolved, in addition to placing 
your name in front of. this discussion, that I should place that of 
your faithful friend and fellow-labourer in the same cause.** 
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ABT. VUL— PROGBESS OF UNION OF LAW AND 

EQUITY. 

1. Report of the Commissioners appointed to revise and re/brm the 
Proceedings in the Courts of Justice, MAssAcAudlCTlPS : 1861. 

2. An Act to change the Forms of Pleading in the Circuit Courts 
i/MississiPPL 1850. 

1 The Statutes ofCAHEottmA passed at the First Session of the 
Legislature, began the I6th day of Dec, 1849, and ended th^ 
22nd dag of April, 1850, at the dig of Pueblo de San Jose, 
c 142. : '' An Act to regulate Proceedings in Civil Cases in the 
District Court, the Superior Court of the city of San Francisco, 
and Supreme Court, passed April 22. 1850." 

4. Amended Constitution of the State of Indiana, as adopted by 
the Convention of the State, Feb, 10. 1851 ; art. vii. s. 20. 

5i Report of the Commissioners appointed to prepare a Code of 
Practice for the Commonwealth of Kentucky. Frankfort : 
Nov. 1850. 

6. Law of the State of Missoubi, regulating Pleadings and Prac^ 
. tices in Courts of Justice, with Notes and Appendix, By 

R. W. Wells. St. Louis : Missouri Eepublican Steam Power 

Press, 1849. 

The titles of the variouB acts and documents at the head of 
this Article will serve to show in some measure the progress 
which the principles of the New York Code^ to which wo 
have recently adverted at such length ^, have already made^ 
and this in fact is the best evidence in their favour. What-, 
ever some of the older generation of lawyers of that country, 
may say, State after State would not^ without a dissenting 
voice, adopt. Commissioners would not unanimously recom-. 
mend the adoption of, that which three years' triid had proved 
to be a failure. Not only are the people in favour of the 
Aew Code of Procedure, but, after all, the sensible and inteK 
Hgent lawyer must find its adoption advisable and necessary ; 
and from various private sources of information which have 
been opened to us we are enabled to state that the legal 

» See No. 25. Art. I. 
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profession^ and more especially the Judges of America (who 
surely are unexceptionable witnesses on this point), are in 
favour af the abolition of forms of action and of the dis- 
tinctive procedure in legal and equitable matters. There 
are now six States of the Union as to which the new Code 
is the law of the land ; New York, Missouri, Mississippi, 
California, Kentucky, and Iowa; and in others it has beea 
partially followed with the intention of completing the work. 
The last Keport of Commissioners which has reached us is 
that of the important and most Conservative State of Mas- 
sachusetts. They recommend verified pleadings and ^^ such 
provisions as will enable each party to resort to the know* 
ledge of the other party and obtain a discovery of facts and 
documents pertinent to the suit. This may be done by a 
separate suit in Equity called a bill of discovery. But it is 
expensive, dilatory, hampered by many technical rules, and 
from these and other causes is in our practice as nearly use* 
less as any remedy can be." It is not surprising, then, that 
one of the Commissioners says, in a letter to a friend, dated 
March 15. 1851, a copy of which we have seen, that if their 
first Keport shall be adopted, they intend ^^ to present an 
additional Keport proposing to assimilate Chancery proceed- 
ings to Common Law." 

This very remarkable Law Keform, then, may be considered 
safe, and we have no hesitation in saying that it must even- 
tually be adopted in this country. It is highly probable 
that we may be preceded in the change by our two great 
dependencies, India and Australia, in both of which countries 
progress has been made in this direction ; but sooner or later 
the mother country will foUow her more advanced ofi*spring; 
and we shall not be surprised if before long the whole subject 
is formally referred by Government to a competent com- 
mission, which no doubt would be the proper course. Here 
the Law Amendment Society has taken up its true position 
in the van. In the first Report of the Committee on this 
subject, which we are now about to lay before our readersf, 
will be found a clear and, to our minds, an irredstible argu- 
ment in favour of the union of Law and Equity. But before 
we call their attention to this, it may be well to give one or 
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two notices respecting its operation in America, with which 
we have been favoured As to its operation in the State of 
Missouri, a distinguished jurist thus writes, under date 6th 
March, 1851 : — 

" Our Legislature adjourned on the morning of the 3rd 
mat. The Code is popular, far beyond my expectations, or 
the expectations, I believe, of any of its original friends. 
Although the Legislature passed nearly seven hundred acts 
and resolutions, leaving few subjects or acts untouched, yet 
there was not even one syllable of the Code changed. Num- 
bera of members, judges, and lawyers, who were opposed to 
it at first, are now very favourable to it ; and the people are, 
I think, almost unanimously favourable. Even those not 
very favourable expressed themselves opposed to any hasty 
or crude amendments, and showed a very liberal spirit. This 
is all very singular, when we consider the bitter hostility 
with which it was at first received, and the opinion expressed 
that the Governor would be obliged to call the Legislature 
together at a special session to repeal it, or the Courts would 
be unable to administer justice or proceed with their business. 
From every indication, I now entertain no doubt of the 
system extending all over the United States and to England." 

But of all the judicial opinions which have yet reached us 
as to the operation of the new Code, we are most pleased 
with that of the Hon. William Brown, one of the Judges of 
the Supreme Court of New York, which enters into its 
history and throws great light on the whole subject. We 
are sure that it will be perused with interest by our readers^ 
and we shall give it entire : — 

«« Ne wburgh, Jan. 15. 1 85 1 .' 

"Dear Sir, — I embrace the first leisure moment to reply to 
the inquiry contained in your letter of the 8th instant, which 
came during my absence from home ; I do not hope to impart new 
interest to the subject to which they refer, but simply to furnish 
you with such opinions as my position and observation have 
enabled me to form. 

" The Code of Procedure took effect, upon the practice and pro- 
ceedings of the Courts of Justice, in civil cases, in July, 1848. 
Every action commenced since that time has been subject to its 

VOL. xtr, L 
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proyisionSy and abundant opportunities Tiave thus been afforded to 
' determine its value as a scheme of remedial law, and to ascertaiii 
how far it might be relied upon to accomplish the ends for which 
it was instituted. In its present state it comes to us imperfect and 
incomplete, with many omissions to be supplied, and some defects 
to be removed hereafter. It would therefore be as unwise as 
unfair to judge of it as we now see it, — to regard it as a finished 
production, to which future reflection and experience are not to 
add nor take away. We should rather endeavour to see it, — as I 
•trust it will be seen, — when its friends shall have done their work 
'Upon it, and filled out the measure of its just proportions. We 
^should form our estimate of its worth from what we have reason 
,to hope it will be when accurately adjusted to the subjects upon 
which it is to operate, and when its omissions shall be supplied, 
and its defects and incongruities reconciled and removed by future 
legislation and judicial construction. The Code in the first period 
of its being has been met by that opposition — not unnatural or 
unreasonable by any means — which encounters every just and 
beneficial reform, and which every measure of reform should 
1)e prepared to encounter upon its first application to the affairs 
of men. It necessarily unsettled many questions touching the 
practice of the Courts. It temporarily embarrassed the Judges, 
perplexed the lawyers, and subjected both to some inconveni- 
ences. It rendered the learning, the labour, and experience of 
many years in the practical branch of their profession in a 
measure useless, and required them to give up their time and 
-attention to the study of an entirely new system. In this re- 
spect, men of the largest experience and men just upon the 
threshold of professional life were reduced to a common level. 
Yet I venture to doubt whether there is an intelligent man 
Amongst them all who has witnessed its operation, from the Bench 
or Bar, who will deny to the Code of Procedure very great merit 
and superiority in many particulars over the old practice, or who 
has failed to observe that it contains the elements and outlines of 
a system of remedial law, which, when matured and perfected by 
future observation and experience, must impart certainty, simpli- 
city, and economy to the judicial administration. 

" It is a mistake, I think, to regard the Code of Procedure as 
an independent measure of reform, standing alone, and having no 
connexion with previous movements of a kindred character. 
Those who will examine the history of the law in this State for 
the last thirty years will see in the Code the consummation of a 
series of measures adopted from time to time during that period, 
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all tending to the same resalt. And although the subject of legal 
refonn was not brought entirely within the control of public 
opinion until the summer of 1846, it would be unjust to the dis- 
tingnished men who had seats in the Conyention of 1821, to the 
eminent jurists to whose labours and learning the people of the 
State are indebted for the revision of the statutes which took 
effect in 1830, and to subsequent legislatures, the honour justly 
due to them for the^share they have taken in the amelioration and 
improvement of the law« Having a common origin and language 
with the people of England, and borrowing our laws and literature 
from the same source, it was natural that the constitution and 
practice of our Courts of Justice should be framed upon the same 
model as theirs. Up to the year 1821, when Mr. Dunlap pub- 
lished the first volume of his work, our books upon the practice of 
the Common Law Courts and the Court of Chancery — (if we ex- 
cept a meagre and imperfect treatise by Wyche, and another by 
Caines,) — were exclusively English. Before that time cases of 
equitable cognisance were of rare occurrence out of the large 
cities ; and the equity practice, the mode of levying fines and suf- 
fering recoveries, proceedings in real acticms and against corporate 
bodies, (were hidden mysteries to many of the lawyers of the 
^ rural districts.' The same agencies which to this day have 
contributed to make the city of London the seat of the judicial 
administration for the British Empire, and to confer a monopoly 
of the law practice upon a few men of distinguished ability, to the 
detriment and injury of their brethren of the provincial towns, 
prevailed to some extent here. It was evident, however, that such 
tendencies were not in harmony with the temper or condition of the 
American people. There, property was aggregated in large 
masses in the hands of the privileged and commercial classes, and 
its proprietors were able to endure the delays and expenses of 
protracted lawsuits, carried on at Westminster Hall, in the heart 
of the great metropolis. The great body of men were without 
substance, and, except in particular emergencies, few of them 
became parties to legal controversies. Here the aspect of things 
was changed ; wealth, to a greater or less extent, was within the 
reach of all, and became widely distributed. All had rights to be 
enforced and wrongs to be redressed through the instrumentality 
of the Courts. A judicial organisation, with a scheme of costly 
tnd complicated legal and equitable remedies, adapted to the con- 
dition of persons and property in England, could not obtain for 
%ny length of time here. 

L 2 
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*< Amongst the first movements for the reformation of the laif 
was that in 1818, to enlarge the powers and jurisdiction of the 
Justices' Courts. Then came the fifth section of the fifth article 
of the Constitution of 1821, creating eight Circuit Judges, with 
equity powers, subject to the appellate jurisdiction of the Chancel- 
lor. This was the first experiment in this State of blending both 
jurisdictions in the same tribunal, to be exercised bj the same 
Judge. It was eminentlj successful in its results. It opened the 
Chancery practice to the skill and enterprise of the members of 
the profession out of the large cities, and removed the hearing of 
the largest portion of the equity causes into the counties where 
they originated. It relieved the Chancellor from the force of a 
pressure, which in later years came near crushing him to deatb, 
and disseminated and difiused among the masses of the people 
some knowledge of those beautiful and simple principles of equity 
and perfect justice which now purify and exalt our entire legal 
system. Next we have the revision which took effect in January, 
1830, — a work which has the impress of great labour, vast learn* 
ing and research, and which is marked throughout with profound 
thought and rare ability. It defined the powers and jurisdiction 
of the various Courts. It abolished the writ of right, and brought 
the actions of ejectment, dower and replevin, within the region of 
truUi and common sense. It provided for the first time for the 
commencement of personal actions without the aid of a capias. It 
enlarged the powers of the surrogates, and afforded means for the 
final settlement of the trusts confided to executors and administra- 
tors without the aid of a bill in Equity. It remodelled the sta- 
tutes of wills, of descents, of distributions, of frauds, and of limita- 
tions. It defined the law of powers, and of uses and trusts, and 
prescribed new rules for the alienation of lands, and the creation 
and division of estates. In short, it adapted the great body of 
the law to the intelligence and civilisation of the age, and the 
altered and elevated condition of those whose rights were to be 
subject to its action. Men have failed, in my judgment, sufficiently 
to appreciate the value of this great work. Had it been given to 
the world in the times and country of the Hardwicks, the Holts, 
and the Mansfields, it would have conferred lasting honours upon 
its authors, and inscribed their names, side by side, with the great 
names of modern times. 

** From 1830 to 1846 various efforts were made to remodel and 
simplify the practice of the Courts, as the Session Laws abundantly 
testify. Power was given to unite the makers, drawers, acceptors. 
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and endorsers upon commercial paper, as defendants in one action, 
and to take judgment in certain cases, without resort to an assess- 
ment of the damages bj the clerk or a sheriff's jury. The right 
to set up a defence for the purpose of delay was put under the 
most stringent limitations. The Legislature had, at the suggestion 
of the revisors, enjoined it as a duty upon the Chancellor, at the 
expiration of every seven years, to revise his rules, with a view to 
abbreviate the bills, answers, and proceedings, to expedite the 
decisioa of causes, to diminish costs, and to remedy such abuses 
and imperfections as might be found in the practice. This injunc- 
tion remained to a great degree unheeded, from causes which need 
not be enumerated. One of the emergencies which brought the 
Convention of 1846 into existence was the necessity for a thorough 
reformation in the whole judicial system. The Courts were con- 
fessedly inadequate to perform the functions imposed upon them 
by the Constitution, and upon the Convention devolved the deli- 
cate and difficult task of changing the fundamental law in the 
structure and organisation of the Courts, so as to lay the founda- 
tion for such wholesome reforms as were demanded by the public 
exigencies and the popular will. It was my good fortune to be 
honoured with a seat in that body, and to be assigned to the Com- 
mittee that framed and reported th9 article in relation to the 
Judiciary. The proposition to abolish the Court of Chancery and 
vest the two jurisdictions in one Court was followed by a long and 
elaborate discussion, both in the Committee and the Convention, 
which resulted in the adoption of the third section of the sixth 
article. It was not the province of the Convention to prescribe 
what the practice of the Court created by the third section should 
be, or to indicate whether it should proceed to the exercise of its 
functions according to the course of the Common or the Civil Law. 
But, so far as its judgment may be collected from the opinions 
entertained by many of its members at the time, from the language 
and ai^umenta employed in the progress of the debate, and from 
three several provisions embodied in the Constitution itself, the 
Convention undoubtedly did look forward to the adoption of one 
uniform mode of practice which should abrogate the Common Law 
forms of pleading, and take away the Common Law distinction of 
actions. What value, if any, is to be attached to these considera- 
tions now is not for me to determine. The several provisions to 
which I allude are,-— that which vests the two jurisdictions in one 
Court, that which requires the evidence in both classes of cases to 
be taken in one uniform manner, and that (to be found in the 

. i- 3 
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twentj-fourth section) which ex\)oin9 upon the Legislature the diitj: 
of constituting a commission ^ to revise^ reform, simplify, and 
abridge the rules of practice and pleadings.' As soon as both dassea 
of cases came to be administered in the same Court, by the samd 
judicial officer, upon testimony taken orally before him in like 
manner, the line of separation was in a measure removed, the 
union between the two was all but complete, and there was littlQ 
else left for the Commissioners to do in execution of the duties 
enjoined by the twenty-fourth section but to assimilate the pleadings, 
and thus bring both legal and equitable remedies to the common 
standard of a uniform practice. This is precisely what I under- 
stand the Code of Procedure has done. If the limits of this ktter 
— already too long — would permit, proof is not wanting to show 
that the Courts of Common Law, for many years before the passage 
of the Code, have been gradually and steadily entering the field of 
equitable jurisdiction, and exercising their powers over subjects 
once exclusively of equitable cognisance. What was the action foi: 
money had and received, and the special action on the case for 
half a century before they ceased to exist, but proceedings similar 
in all their aspects, and seeking the same measure of equitable 
relief, as the ordinary bill in Equity. The law of implied assump^^ 
sit arises ex eegtw et bono^ and is a recognition of those principles 
of natural justice which lie at the foundation of Equity Jurispru- 
dence. The statutory law of offset, the acts to compel the deter« 
mination of claims and quiet the title to real estate, and to compel 
the production of books and papers to be read in evidence, — the 
rules established for the protection of the rights of assignees of 
choses in action, — and the wide and extensive authority constantly 
and beneficially exerted by the Courts over suitors and others 
upon motion, — may be quoted as examples of the progress to 
which I refer. Those who take exception to the Code of Pro- 
cedure because it confounds the distinction between legal and 
equitable remedies, have not, I think, sufficiently considered the 
natural tendency of the Common Law and the Chancery Courts to 
unite upon the same common field of jurisdiction, and to afford to 
their suitors the same common measure of relief. 

^' In the discussions which ensued upon the adoption of the 
Code of Procedure, there were two classes of persons whose inte-r 
rests in the question of its preservation have been in some measure 
overlooked : I allude to the body of the people, who contribute to 
the expenses of litigation, in the form of tAxes, and who are occa* 
sionally required to attend the Courts as jurors and witnesses ; aad 
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to the Judges^ dpon whom is imposed the dutj of administering^, 
the law* It concerns the former, that litigation shoold be kept 
within reasonable bounds, and conducted in a reasonable manner ; 
that the terms of the Courts should not be too frequent, nor unne-. 
cessarily protracted; and that lawsuits should not — as thej some- 
times do in England — outlive the generation which gave them 
birth. The latter are interested, that the practice of the Courts 
should be simple and intelligible, impose upon them no unnecessary 
labour, nor be oppressed bj a multitude of idle and obsolete forms. 
Now, if it be conceded, as I think it must be, that it requires less 
labour, and consumes less time, to hear and determine a given 
number of causes of both classes brought under the Code, than 
the same number under the practice which the Code displaced, 
then it is a consideration, although not controlling, with those who 
are to judge between the value of the old and new systems. Old. 
Chancery causes, with their abstracts and abbreviations, their, 
voluminous pleadings, and still more voluminous depositions, some- 
times make their appearance at the special terms side by side with 
those of a like character brought under the Code. The new cases 
offer to the Court many facilities for arriving at the truth which 
the old cases do not. The mind takes no pleasure in the dead 
forms and unmeaning words which disfigure the latter class. It 
turns away from the performance of fruitless and unnecessary 
labour, — from the investigation of facts bound up in a multitude of 
Tolaminous papers, obscured by needless repetitions, and expressed, 
in quaint and barbarous phrases. Causes now come to the Circuit 
to be tried, with facts to be ascertained, and damages to be 
assessed, in connexion with some equitable relief to be granted, — 
such as to restrain the performance of any given act, or to compel 
the specific execution of a given contract. It was supposed by 
many, that in respect to actions of this kind the practice of the 
Code would prove signally defective. Such is not the result of my 
observation. The Judge, it is true, who presides at the trial of 
such a cause, must know what he is about. He must settle the 
issues before he begins. He must thoroughly understand the tes- 
timony, have a just appreciation of the real questions in contro- 
versy, and the law upon which they are to be adjusted. He must 
keep a firm hold of the cause himself, and give his instructions 
upon each separate issue, in its order, distinctly and intelligibly, to 
the jury. And when he has done all this he will find the practice 
fully adequate to the performance of its office. He will receive 
such a verdict as Tight and truth demand at the hands of the jury, 

L 4 
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imd in many cases he will be able to pronounce his judgment, or 
render his decree, and terminate the litigation upon the spot.. 

" The chief excellence of the Code when complete will be this, 
i— it will afford a simple, economical, and adequate remedy for the 
protection of every civil right, and the redress of every civil 
injury ; — that the inducement to elaborate the proceedings to an 
unnecessary length will no longer exist ; — that the pleadings must 
end with the demurrer, or the reply; — that they will represent 
the truth of the case in plain, concise, and appropriate language, 
as it is claimed to exist by the parties to the action ; — that it will 
provide ample powers of amendment over the proceedings, so that 
no action shall fail or be discontinued by reason of any error or 
omission, unless it be such as changes the entire scope and mean- 
ing of the action ; — that it will relieve the Judge from such unne- 
cessary and profitless labour, and will not require him to read 
over, understand, and inwardly digest matter, not material to an 
intelligent knowledge of the controversy; — and finally, that a 
suitor will no longer be exposed to the hazard of being defeated of 
his just rights, because he may have mistaken the form of his 
action, or the forum in which it is to be tried. The Code of 1849, 
and that reported to the Legislature at its last session, contain pro- 
visions which do not command my approbation; but they are of 
minor consequence compared with the benefits I have enumerated ; 
and I would greatly prefer either, to the alternative of a return to 
the ancient system. 

" I am, very respectfully, 

^^ Yours, &c. 

" John W. Brown. 

" D. D. Field, Esquire." 

We shall now give the Report of the Law Amendment 
Society, to which we refer. It is right to state that this 
document was drawn up by Mr. Kobert Lowe. 

SPECIAL COMMITTEE ON LAW AND EQUITY 

PROCEDURE. 

The following reference was made to this Committee : — 

" To inquire whether the principles of Law and Equity can be 
administered in the same Court and by the same form of 
procedure ; and in making such inquiry to have regard to 
the provisions and operation of the New York Code." 
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PIB8T B£PORT. 

In pursuing the very difficult investigation intrusted to them 
the Committee propose to consider, first, the causes and 
nature of the distinction between Law and Equity ; next, the 
practical advantages and disadvantages which flow from that 
distinction ; and, lastly, the practicability and expedience of 
adopting some plan whereby that distinction can be safely 
abolished. 

Andjirstf — a^ to the causes and nature of the distinction 
between Law and Equity, 

' The Common Law of England is the work of a rude age, 
more anxious to protect the rights of the citizen from being 
overborne by the power of the barons, or undermined by the 
corruption of the judges, than to ascertain those rights clearly, 
or to enforce them completely. Hence the Common Law 
has ever looked with jealousy on the transfer, and indeed on 
the existence of rights not accompanied by possession; it 
has sought, by means of trial by jury, to place the Administra- 
tion of the law in the hands of the people themselves, and it 
has fettered judicial discretion, by enforcing technical rules 
incapable of expansion, and by prescribing a strict and 
unvarying judgment. As society advanced, such a state of 
things naturally produced much injustice. Many rights 
arose which the Courts of Law either totally ignored, or 
only partially recognised ; and at length, towards the end of 
the fourteenth century, the evils arising from this illiberal 
system had reached such a pitch, that the clerical chancellors, 
after the example of the praetors at Bome, assumed a juris- 
diction, in cases of peculiar hardship, to mitigate the severity, 
to supply the defects, and to extend the remedies of the 
Common Law. The principles upon which the Chancellor 
proceeded were drawn in part from the Civil Law, and in 
part from abstract morality and justice ; and he asserted his 
jurisdiction, not by interfering directly with the proceedings 
or judgments of the Courts of Common Law, which would 
have provoked a dangerous, and probably a successful resist- 
ance, but by personal influence exerted upon the litigants, 
whom he compelled, by the threat of punishment, to do 
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whatever appeared to him upon the special circumstances of 
the individual case to be just, without reference to the 
maxims or the decisions of the Courts of Law. Thus did 
the ultimate power over property pass in great measure from 
the Courts of Law, and thus was the duty of the Legislature 
of adapting our jurisprudence to the emergencies of society 
as they arise virtually transferred to a Court of Equity. So 
long as this state of things continued, a division of the Courts 
of Law and Equity seems to have been absolutely necessary,, 
for a fusion of them would have been nothing less than a 
complete abrogation of the law, and the substitution for it of 
the arbitrary discretion of a judge. And it is in this sense, 
and with reference to this system, that the Committee 
understand and acquiesce in \h.Q justice of the celebrated 
opinion of Lord Bacon : — *' Omnind placet curiarum separ- 
atio; neque enim servabitur distinctio casuum si fiat com- 
mixtio jurisdictionum, sed arbitrium legem trahet." (De 
Augm. Scien. lib. 8. cap. 3. aph. 45.) 

At the present day this " arbitrium " prevails no more in 
Equity than at Law. Precedent has superseded discretion — 
justice is no longer capable of being moulded in Chancery 
with a view to relieving each individual wrong ; for it has 
long been considered, and rightly considered, that any system 
of law thus administered, varying, as it must do, with the 
opinions of each successive judge, is little better than abso- 
lute tyranny; and the decrees of the Chancellor, equally 
with the judgments of the Common Law Judges, are now 
founded on general rules, the offspring of former decisions, 
and applicable alike to entire classes of cases. Indeed Equity 
for more than a century past has become a system as fixed, 
as defined, and as incapable of further expansion, as the 
Common Law itself, against whose narrow principles it 
relieves. We have thus two systems of jurisprudence, of dif- 
ferent origin, and employing different methods of procedure ; 
the principle of the one being to mitigate, correct, and assist 
the other, though it no longer possesses that flexibility and 
power of individualising its relief, which such an office would 
seem to require. 

From this brief outline, it is clear that the distinctioa 
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between Law* uid Equity arosci not from any recognition of- 
itB abstract propriety, but because the Courts of Law and 
the Legislature had alike omitted to give to the system of 
Common Law that expansion which the advance of civilisa- 
tion imperatively required ; and it is equally clear that, by 
the substitution of precedent for discretion, of general rules 
for specific remedies, the nature of equitable jurisdiction has 
been entirely changed from what it originally was in early 
times. If, then, these two jurisdictions have succeeded in 
working together for the promotion of substantial justice, 
this result must be attributed, not to calculation or design, 
but to a fortunate accident. 



Of the Advantages of the Division. 

We now pass on to the consideration of the practical 
advantages arising, or supposed to arise, from this division of 
jurisdictions. These are only two : Ist, the power to preserve 
intact the ancient forms of our Common Law ; and, 2ndly, 
the superior skill attainable respectively by the judges and 
practitioners in Courts of Law and Equity in consequence 
of the division of labour. The first aigument, although sup- 
ported by the authority of Lord Sedesdale can scarcely 
require consideration at a time when the forms of actions at 
Law have been found to work so much injustice, that it is 
proposed with almost universal consent to modify extent 
fflvely, if not entirely to abolish them. 

With respect to the division of labour more may be said ^ 
but even here, as Equity is co-relative and co-extensive with 
Law, those who practise the one must of course be extensively 
acquainted with the other ; and therefore, under the present 
system, that superior accuracy which arises from concentrating 
the powers of the mind on a single subject is but imperfectly 
attained. No doubt, so long, as the respective systems of Law. 
and Equity are worked through the medium of totally dif- 
ferent rules of procedure, there is an advantage in confining' 
the attention of the lawyer to one of them only. But with 
the abolition of this difference the advantage would be lost* 
It must be observed also, that it would still be open, to every 
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lawyer to select that branch of substantive law in which he 
considered himself to excel, and the division of labour would 
obviously be much facilitated by the adoption of one uniform 
system of procedure. 

Even under the present system it is found impossible to 
carry out the division consistently. The Courts of Bank- 
ruptcy are by statute Courts of Law and Equity, nor could 
they administer the jurisdiction under any other constitution. 
From these Courts an appeal lies to one of the Vice-Chan- 
cellors, who is thus a judge both of Law and Equity. If we 
ascend higher, we find the highest Courts of Appeal — the 
House of Lords and Privy Council — recognising no division 
of labour, but deciding all cases legal and equitable. It is 
also worthy of remark, that among our best Chancellors are 
to be found the names of many celebrated Common lawyers, 
and among our best Common Law Judges have been some 
who have held a high position in Courts of Equity. 

Of the Disadvantages of the Division* 

The principal disadvantages of the division of Law and 
Equity are the following : — 

1st. The line which separates the two jurisdictions is so ill- 
defined, that, in many cases, a preliminary investigation of 
great nicety is required before it can be ascertained whether 
the remedy should be sought at Law or in Equity. 

2nd. In many cases a complete remedy cannot be had 
without having recourse to both Courts, and thus bringing 
two lawsuits instead of one. 

3d. Courts of Law are compelled to decide without re- 
ference to equitable principles; and, consequently, to do 
injustice with a full knowledge of the fact, and an anticipa- 
tion of the subsequent overthrow of their judgment by the 
interference of a Court of Equity. 

4th. Courts of Law and Equity, in many instanoes, ad- 
minister the same law ; and thus a party is liable to be twice 
vexed for the same matter, and to have the judgment of a 
court of law in his favour rendered valueless by the adverse 
decision of the Chancellor on the same point. 
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5tL The existence of two distinct systems of pleading and 
practice is of itself a great evil* 

6th. Courts of Equity are compelled to decree that the 
parties themselves should carry their orders into effect^ which 
occasions much endless trouble and expense* 

The Committee proceed to consider each of these evils ia 
their order. 

1. The Uncertainly of the Jurisdiction. 

Of the uncertainty of the line which separates legal from 
equitable jurisdiction^ the case of Mozley v, Alston, 1 Phill* 
790., affords a signal instance. In that case several shareholders 
of a company filed a bill against the directors, alleging their 
continuance in oflSce to be illegal, and praying for an in- 
junction. The defendants demurred on the ground that the 
remedy was at Law : after seven days' argument, the Vice- 
Chancellor of England overruled the demurrer; thus esta-» 
blishing the right of the plaintiffs to sue in Equity. After 
five days' argument, the Chancellor reversed the judgment 
of the Vice-Chancellor, and allowed the demurrer; thus 
deciding that the plaintiff''s remedy was at Law. After the 
enormous expense of these proceedings, nothing whatever 
was determined as to the rights, and the plaintiffs were left to 
commence their suit anew in a Court of Law, with a possi-' 
bility of being met there with an argument that their remedy, 
if any, was in Equity* 

This is not an evil of modem date, as appears by the case 
of Humphreys v, Humphreys, 3 P. Wms. 395. There the 
plaintiff filed a bill for payment of a bond* The defendant 
demurred on the ground that the plaintiff's remedy was at 
Law, and the bill was dismissed. The plaintiff then sued at 
Law, and obtained judgment* The defendant next filed his 
bill in Equity to be relieved against this judgment, on the 
ground that the bond was without consideration, and the 
Court decided in his favour. Here, then, we have a Court of 
Equity first sending a plaintiff to Law, and, when the Court 
of Law had decided, setting aside its decision on a ground 
of which it was unable to take notice in the first instance. 
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2. Incompleteness of Remedy* 

• In many cases Equity will not give relief until the plaintiff 
has established his right at Law. Such are bills for partition, 
for the delivery up of title-deeds, for an injunction against a 
iiuisance, and bills to establish] a right. Can any reason be 
given why the Court which decides the right should not 
establish it, or why the Court which establishes it should not 
decide it? 

' Moreover, the practice of the Chancellor is to send cases 
on any difficult point of Law or question of construction for 
the opinion of a Court of Common Law. He, however, 
feels himself by no means bound to adopt this opinion when 
he has obtained it, and, if dissatisfied, he will oft€n direct a 
fresh case to be sent to another Court ; thus throwing upon 
the suitor the expense of twice arguing a point before a 
tribunal which has no power to decide the question, and to 
whose opinion little weight will be attached by the Chancellor, 
unless it coincides with his own. Such a proceeding is very 
grievous to the suitor, and derogatory to the dignity of the 
Courts which are thus consulted. Courts of Equity also send 
issues of fact to be tried by juries. This is to the suitor the 
commencement of a new suit, for which his attorney has to 
prepare new briefs and to instruct fresh counsel. The Judge 
in Equity feels himself no more bound by the issue than the 
case, and the verdict is often disregarded because the legal 
Judge did not draw attention to some point on which the 
equitable rights of the parties turned, of which he was pro- 
bably not apprised. In the case of Morris «. Davies S after 
three abortive trials at Law, the Lord Chancellor took the 
decision of the issue of fact upon himself; a course which, if 
adopted at first, would have saved the parties a ruinous ex- 
pense, and in the result would have been at least equally 
satisfactory. To illustrate these complicated vexations, the 
Committee will briefly refer to the well-known case of Rigby 
«?. The Great Western Railway Company.' The plaintifli 
took a lease of the refreshment room at the Swindon station 

1 8 L. J. (old ser.) ch. 120., and 5 L. J. (o. s.) ch. 177. 
• 19 L. J. ch. 470. 
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firom the company, on the undertaking by the company that 
all trains except, among others, trains to be sent ei^ress, 
should call at Swindon. The express trains did not call, and 
the plaintifls filed a bill in Equity, praying for an injonction 
to compel them to do so. After a demurrer which was over* 
ruled, the Yice-Chancellor granted the injunction, which the 
Chancellor on appeal dissolved. The bill was retained, and 
the plaintiff was allowed to bring two actions at Law to try 
his right to an injunction. In these he succeeded ; but a case 
was afterwards sent to a Court of Law, to obtain its opinion 
on a point to which the attention of the jury was not suf- 
ficiently called, with regard to the liability of the plaintiff to 
a person to whom he had made an underlease. After three 
arguments and judgments in Equity, two verdicts of juries, 
and one argument at Law, the suit remained still undecided. 

The corresponding cases in which a party to a suit at Law 
seeks assistance from Equity, are a bill of discovery and a 
bill for an injunction. Neither of these can be granted with- 
out filing a bill, that is, without commencing a new suit in 
another Court, with fresh counsel and fresh pleadings. The 
result is, that these salutary powers are seldom honestly 
exercised, and that truth remains unexplored and injury 
unchecked, from the inability of parties at Law to seek in a 
second suit that preventive and detective justice which they 
ought to have found in the first. But, although so little 
employed by the honest litigant, these expensive remedies 
offer irresistible temptations to those who are desirous of 
delaying or evading justice. The preventive powers of 
Equity are often put in motion by. statements totally false, 
and the common injunction is obtained for want of an answer, 
which has perhaps been unavoidably delayed by tricky and 
perplexing interrogatories framed for that very purpose. 

The recent case of Tucker v, Kobarts affords another strik- 
ing instance of the necessity in certain events of instituting 
proceedings both in Equity and at Law, in order to obtain 
complete justice. There the Pelican Insurance Company had 
accepted a bill for 5,000^, payable at their bankers, Messrs. 
Robarts. The bill on presentment bore a false endorsement, but 
was nevertheless paid ; and the question was, whether the com- 
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pany or the bankers should bear the loss. This being strictly 
a legal question^ might at once have been settled in a Court 
of Law> but^ unfortunately, one of the partners in Messrs. 
Kobarts' house was also a director of the company, and, con- 
sequently, in any proceedings at law, he would have appeared 
in the double capacity of plaintiff and defendant. Hence it 
became necessary to call in the aid of the Court of Chancery. 
A suit was accordingly there instituted, and, after several 
years of needless and most costly litigation, that Court de* 
clined to interfere in the matter, excepting to this extent, 
that it ordered one of the parties to commence an action at 
Law against the other, and it prohibited both from raising any 
objection therein, on the ground of the same person being a 
member of both co-partnerships. The result was, that a 
litigation which could scarcely, under any other system, have 
continued for twelve months, was protracted for about as many 
years ; and the costs incurred, instead of being calculated by 
tens and hundreds, were swelled into thousands of pounds. 



Owner at Law. 



Trustee. 



3. Antagonism of Jurisdictions. 

The following table contains some of the principal in- 
stances of the conflict between the principles of Law and 
those of Equity : — 

Owner in Equity. 
Cestuique trust. 

Executor of deceased partner. 

Assignee. 

Mortgagor subject to debt. 

Legatee. 

Wife so as to have right to set- 
tlement. 

Bargainee. 



Surviving partner. 

Assignor of chose in action. 

Mortgagee. 

Executor. 

Husband of wife's unsettled 
personalty. 

Bargainor under Bargain and 
sale not enrolled. 



Feoffor under Feoffment without I Feoffee, 
livery. 
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The Following are some of the contracts which are valid at 
Law but invalid in Equity : — 

Bonds without consideration. 
Bonds released by marriage. 
Settlements differing from prior articles. 
Contracts under surprise. 
Contracts obtained by equitable fraud. 
Part performed contracts within the Statute of Frauds- 
Catching bargains with heirs or reversioners. 

In all these confficting cases enumerated above^ Courts of 
Law are bound to give effect to the legal, and Courts of 
Equity to the equitable interest ; so that on the same state of 
facts, one person must succeed in one court and another in 
the other. If the defendant's right be equitable, and the 
plaintiff sue at Law, the defendant must either submit to the 
decision of a court which will not hear his defence, or incur 
the expense (if he be able) of transferring the cause to that 
court in which his defence is available. Thus, a trustee may, 
by the assistance of a Court of Law perfectly aware of the 
fact, eject his cestuique trust from his own land ; and a hus- 
band may obtain by the same means absolute power over the 
choses in action of his wife, out of which she is entitled to a 
settlement, and is even encouraged to take this unjust 
step by the bribe of acquiring them for himself in case of 
survivorship. 

With respect to the distinction between legal and equi- 
table frauds. Lord Eldon, in FeuUager v. Clark, 18 Ves. 
483., remarks, that the Court will, as it ought in many cases, 
order an instrument to be delivered up as unduly obtained, 
which a jury would not be justified in impeaching by the 
rules of law, which require fraud to be proved, and are not 
satisfied though it be strongly presumed. Can any state of 
things be more unsatisfactory than that in one Court a judge 
should be bound to tell a jury that certain facts do not 
amount to a fraud, and that they must therefore give effect 
to the instrument ; while in another Court another judge is 
equally bound to hold that the same facts do amount to 
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fraud, to stay the proceedings of the other judge, and to re- 
quire the instrument to be delivered up to be cancelled? 

It is worthy of remark that these contradictory views of 
the same state of facts which are respectively taken by 
Courts of Law and Equity, often involve in confusion not 
merely the rights of the parties themselves, but those of 
third parties dealing with them. Thus the tenant of a 
mortgagor takes a lease subject to the infirmity of his 
landlord's title, and may be ejected at any time by a mort- 
gagee of whom he has never heard, without the notice, 
and before the expiration of the term for which he has 
stipulated in the lease, and on the faith of which he has 
probably invested his capital. The same remark applies to 
the tenants of the cestuique trust, who have no recognised 
legal interest at all, and have only so far a questionable 
advantage over the tenants of the mortgagor, that they are 
able to seek a remedy in Equity. 

4. Concurrent Jurisdiction. 

Not only do Courts of Law and Equity administer 
conflicting rules upon the same state of facts, but they 
also, in some instances, apply the same rules to the same 
state of facts. Though Courts of Law will not enforce 
equitable rights when declared upon, nor give them effect 
when pleaded, they will decide upon them when inci- 
dentally occurring. Thus they will decide on the equity 
of an unpaid vendor of goods against the indorsee of a bill of 
lading. In re Westzinthus, 5 B. & Ad. 817., and on the 
validity of an equitable assignment of a debt, Tibbits v. 
George, 5 A. & E. 107. 

That this state of the law in fact, if not in name, invests 
Courts of Equity with an appellate jurisdiction over Courts 
of Law appears from the case of Burn v. Carvalho, 4 Mylne 
and Craig, 690. That was an action between the assignee of 
a bankrupt and a creditor who had obtained certain goods of 
the bankrupt under what he contended was an equitable 
transfer. The Court of Queen's Bencb> and afterwards the 
Exchequer Chamber, decided that the transfer was invalid. 
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and the defendant was compelled to pay over to the assignee 
the value of the goods. Nothing daunted, he now filed 
his bill in Equity, and the Lord Chancellor decided that 
the transfer was valid, and compelled the plaintiff to refund 
the money which he had received under the judgment of 
the Exchequer Chamber. Had there been no divided juris- 
diction, or had that division restricted each Court to its own 
department of Law, the parties would have been spared one 
of these two expensive lawsuits, and justice would have 
been saved the scandal of seeing the decisions of two Courts 
of Law overruled by a single Judge in Equity. 

6. The Existence of Two Codes of Procedure. 

The multiplication of labour without any corresponding 
result is always to be deprecated. One of these systems 
must be superior to the other, or each must contain parts 
out of which a system superior to either may be con- 
structed. The double system impedes the division of labour 
by limiting the practitioner to that Court with whose pro- 
cedure he is conversant, and by substituting this artificial 
division for the natural division which would obviously obtain 
with reference to the subject matter, instead of to the pro- 
cedure of the suit. 

6. Imperfect Power of Decrees. 

The peculiar nature of a Court of Equity which acts in 
personam^ in order to avoid a conflict with the Courts of 
Law, renders it necessary to make the parties themselves the 
means of carrying out its decrees, and thus loads them with 
the expense of stamps and conveyances which they are com- 
pelled to pay and execute, and which are only required on 
account of the refusal of a Court of Law to notice a decree 
in Equity as conferring any title. 

The Remedy. 

It remains to consider what remedy can be devised to meet 
these numerous and glaring evils. As they have all been 
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shown to spring from the division of jurisdictions, it is mani-^ 
fest that the remedy is to be sought in their amalgamation. 
This may be done in three ways : 

By adopting the Equitable Procedure. 

By adopting the Legal Procedure. 

By framing a New Procedure. 

Passing by the first proposition, which would imply the 
adoption of a procedure needlessly cumbrous and expensive, 
the Committee observe, that the second was the plan whick 
was attempted by Lord Mansfield in the latter half of the 
last century, when he sought to take notice of equitable 
claims and defences in a Court of Law* The principal ob« 
jection which was urged by Lord Kenyon and other oppo- 
nents of this plan was, that Courts of Law being incapable of 
doing complete justice between the parties, ought not to in- 
terfere between them on equitable questions. If a legatee 
were permitted to sue the executor at law, a husband, it was 
contended, might obtain possession of a legacy without making 
a settlement on his wife. This was Lord Kenyon's favourite 
argument, and it was said to have had much influence in con- 
verting Mr. Justice Buller. But these learned judges forgot 
that the anomaly existed already in the case of a debt due 
to the wife dum soluy which the husband might recover 
at law, without being forced by law to settle it on the wife ; 
and indeed, the argument, if pushed to its full extent, would 
oust a Common Law Court of all its jurisdiction ; because, 
in exercising it, it cannot do complete justice when collateral 
rights are involved. The main evil to be apprehended from 
allowing a Court of Common Law to notice equitable suits 
and defences, would be that, as Equity never recedes from a 
jurisdiction once assumed, the concurrent jurisdiction, and 
consequently the power of contesting the decisions of Law in 
Equity, and making the latter virtually a Court of Appeal 
from the former, would be much increased. If, then, it be 
not advisable to keep up and extend the concurrent jurisdic- 
tion, could we abolish Courts of Equity and give their juris- 
diction to Courts of Law? This question will be best 
answered by reference to the experience of Pennsylvania. 
In that state there is no Court of Equity, but the principles 
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of Law and Equity are administered as one code, by Courts oF 
Law, the legal principle, in cases of conflict, always yielding 
to the equitable. Thus, specific performance is enforced by 
finding large contingent damages to be released if the contract 
be performed ; specific chattels are recovered in replevin, and 
equitable claims and defences are admitted in ejectment and 
assumpsit. But the Courts admit that they have no means 
to enforce the maxim, that he who seeks equity must do 
equity ; and they cannot deal with more than two interests 
in the same suit. It is the less necessary to dwell on the de- 
fects of this system, as it rests on the extension of the ancient 
forms of action which the Committee presume to be destined 
to great modification or to extinction. It will therefore 
suffice to observe, that the experience of Pennsylvania has 
clearly shown that Equity cannot be administered in Courts 
of Law without losing many of her most valuable qualities. 

The third and only remaining course is to treat the prin- 
ciples of Law and Equity as a single code, and to administer 
that code by means of a new procedure, taking from each of 
the existing rules of pleading and practice whatever specific 
merit they respectively possess. This has been the attempt 
of the State of New York. The new code of procedure of 
that State has shown the possibility of such a reform, and 
suggested hints from which the Committee have no doubt 
that one uniform system of pleading and practice may be 
framed for all cases at Law and in Equity. It is, therefore, 
the unanimous opinion of the Committee that, excepting the 
administration of the estates of deceased persons, which they 
think, in accordance with the Report of a former Committee, 
should be transferred to the Bankruptcy Courts ; and except- 
ing the Common Law jurisdiction of the Chancellor, and his 
jurisdiction as representative parens patrice, the whole juris- 
diction of Law and Equity ought to be vested in the same 
Court ; that the distinction between the two should be abo- 
lished, the equitable principle in cases of conflict replacing 
the legal ; and that this single code can and ought to be carried 
out under an uniform system of procedure. The Committee 
recommend to the Society the following resolutions ; — 
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Besolved^ with reference to the separate jurisdiction of 
Law and Equity as recognised in this country : — 

1. That justice, whether it relate to matters of Legal or 
Equitable cognisance, may advantageously be administered 
by the same tribunal. 

2. That where the principles of Law conflict with those 
of Equity, the latter shall prevail, to the exclusion of the 
former. 

3. That all litigation, whether it relate to matters of Legal 
or of Equitable cognisance, may advantageously be subjected 
to the same form of procedure. 

4. That the rules of procedure be embodied in a code. 



ART. IX.— THE IRISH BENCH AND BAR. 

Curran and his Contemporaries* By C. Phillips, Esq. Black- 
wood & Son. Second edition. 1851. 

We have little hesitation in affirming that, since the appear-^ 
ance of the justly celebrated " Life of Johnson," by Boswell^ 
there has appeared no biographical work so interesting as 
this. Of course we cannot be supposed to deny the great 
merits, in particular respects, of such Lives as those of Byron, 
Scott, Campbell, Southey, in one department ; nor of Eldon, 
Romilly, Pitt, and Wilberforce, in another. But without 
instituting any comparison between the literary merits of the 
present work and of those and other biographies — merits of 
extreme originality, especially as regards the 'ones we have 
just named — we mean to assert that the peculiar plan of 
Mr. Phillips's book brings it more into a comparison with 
Mr. Boswell's than any other that has appeared since the 
date of that memorable publication. For, as Johnson was 
the centre of the groups around which his friend gathered all 
the eminent personages of his time, so Curran is the centre 
around which Mr. Phillips gathers all the great lawyers and 
statesmen of his day ; and hence we have before, us, not 
merely the man, but his age. It is true that one peculiar 
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charm of Boswell is here wanting. As was said of Mn 
Phillips's early edition, now trebled in bulk, we have 
BosweU's Life of Johnson, minus BoswelL It is equally 
true that we have by no means the minute details, which 
fonn a still greater charm of Boswell's inimitable work ; the 
reports, so to speak^ of the very conversation heard and par- 
taken by the biographer. But we have numberless anecdotes, 
and much dialogue recorded either by an eye and ear witness, 
or by one who from eye and ear witnesses known to lumself, 
obtained the particulars ; and there runs through the whole 
work such a just appreciation both of the relative importance 
of topics, the relative value of men, and the relative value of 
testimony, such an undeviating candour, and manifest im« 
partiality as at once gives entire confidence in the author, 
and lends an enduring interest to his narrative. 

The original work, or rather sketch, now so greatly en- 
larged, appeared in 1825, and obtained so ample a share of 
public favour, that it has, we understand, been very long out 
of print. Mr. Phillips was induced, therefore, to give a new 
edition, but this he so altered and enlarged as to make it 
really a new work ; and the present or fourth edition con- 
tains many most valuable additions, even to the last. Some 
of these additions, containing sketches of Curran's contem- 
poraries^ have enriched our pages; but others of greater 
interest are entirely new. The most remarkable of these 
are Grattan, Plunkett, Bushe, O'Connell, and, in the present 
edition, the Duke of Wellington figures, claimed by the 
author's national spirit and natural affection for his country 
as an Irishman. 

One great value of this work is that it opens up to us an 
age gone by, and depicts the manners and habits of a people 
almost strangers, though in such near proximity. The reader 
will scarcely wonder at the destitution to which the present 
generation in Ireland are reduced, when he reads of the reck- 
less improvidence of their forefathers. Nothing seems to 
have occupied their minds except the amusements (so called) 
of the moment. Racing, drinking, and, above all, duelling, 
appear to have constituted the chief staple of their social 
enjoyment. Barristers, heads of colleges, embryo chancellors, 

M 4 



168 The Irish Bar. 

and chief justices, masters in cfaanceiy, attorneys and attorney^ 
generals, seem all to have made tliis latter science a study 
preparatory to their respective professions. £yea Curran 
himself fonght no less than four daels ; and Norbury, when 
on the Bench, often gave no very obscore intimations that 
he was ready for the field when disencumbered of his robes I 
A systematic prodigality pervaded all ranks of society ; and 
we can scarcely wonder at the poverty of the soi-^isant 
estated gentry of Ireland, when we find that the estates they 
were said to have inherited had passed away, really, to mort- 
gagees, leaving to them the worse than mockery of a nominal 
proprietorship. Certainly, however, the description of the 
life and manners of these times is well worth the perusal, and 
will sometimes lead to serious reflection even amid the 
amusement which it abundantly produces. The sketches of 
character verify themselves. The talent is rare indeed which 
could invent them. As a type of a race of attorneys now 
said to be extinct, we recommend to our readers " Old Bob 
Lyons : " he is remarkable, not merely as an original, but for 
the distinction of introducing Mr. Curran to his station in 
the profession. Though no such specimen as Lyons is 
traceable in England, we think we have occasionally met a 
lingering relic amongst the Aborigines of Wales ; they are, 
however, very rare, and are gradually becoming traditional. 
The plan of Mr. Phillips's book has much originality and 
considerable boldness about it. He not only gives his oha* 
racters at full length, but he does so in presence of a gene- 
ration, many of whom had a personal knowledge of the 
originals. They are graphically drawn, and, even were the 
names not given, might be at once identified by their pecu« 
liarities. It is impossible, for instance, that the late Mr. 
Grattan would not be at once recognised by the mere des- 
cription. The whole book is full of these delineations of the 
most remarkable men of the age in Ireland. The course 
pursued is this : the personal appearance of the sitter is first 
very minutely hit off; his career, whether political, parlia^ 
mentary, or professional, is then given, the whole being 
interspersed with anecdotes and bon mots highly characteristic 
This, of course, constitutes the strictly amusing portion of 
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the work ; but it is replete with graver matter^ often rag- 
gestive of very seriouB reflection. To those of our readers 
who would form a correct estimate both of the parliamentary 
and professional eloquence of the nation, we recommend a 
perusal of the specimens here given. They are necessarily 
brief, but sufficient for the purpose — ex pede, HercuUm. 
There are some very fine extracts from Grattan, Bushe, 
Burro wes, and Lord Plunkett. Their description of the 
means by which the Legislative Union was carried, is a 
glowing, historical, and terrible retrospect. The invectives 
of Grattan stand almost alone in the language, and we know 
of nothing superior to his almost sublime portraiture of the 
great Lord Chatham. The career of Corran is, of course, 
the chain by which the other characters are linked together, 
and, as might be expected, he is from first to last prominent 
on the scene. His wit, his alternate drollery and dejection, 
the style of his conversation, and the peculiar charms of his 
companionship, are all given with manifest fidelity. But 
the gems of the work are the wonderful exhibitions of this 
great orator's eloquence. The extracts are so copious as 
almost to constitute a sufficient substitute for the speeches 
in extenso. They certainly comprise the finest passages. It 
is time, however, to let Mr. Phillips speak for himself. We 
shall first give some selections from the sketches of Chief 
Justice Bnshe and Mr. O'Connell, the latter well known in 
England. The extracts given from Bushe, few as they are, 
will sustain our estimate of his eloquence. The spectator is 
supposed to be taking the round of the Four Courts, the 
Westminster Hall of Dublin, and has his attention thus 
called to 

BusHE. 

" Observe on the steps of the Court of Chanceiy that Mirabeau- 
formed figure, gazing abstractedly upon the crowd below. Mira- 
beau, indeed, in shape and genius, without the alloy of his vices 
or his crimes. What sweetness there is in his smile! — what 
thought upon his brow! — what pure benevolence in the beaming 
of his blue unclouded eye ! Observe him well ; he will repay the 
study. Had that man been bom in England, with a theatre 
worthy of his powers, and an audience capable of appreciating 
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them, he muBt have commanded a European reputation. «- That is 
Bashe — Charles Kindal Bnshe— the fature Chief Justice of Ire- 
land, with powers worthy of a world's admiration, and a name 
^ cribbed and cabined ' within a province. Bj nature, enriched 
with the rare gift of genius, he engrafts on it eyerj grace that art 
can furnish. The sweet-toned tongue, lavishing profusely the 
treasures of language, intellect, and learning, speaks not more 
expressiyelj to heart or head, than the glance, the action, and the 
attitude, which wait upon his words, as it were, with an embodied 
eloquence. This is the day of Kemble and of Siddons ; yet the 
stage possesses no. more oonsununate actor. Consummate, truly; 
for not one trace of art betrays the toil by which it has been 
fashioned into Nature's image. For five consecutive hours have I 
listened to that man \ and I was grieved when he sat down. It 
was impossible not to be so. During all that time he held alter- 
nately the passions, the understanding, and the senses captive — 
willingly captive — to the might of his reasoning, the music of his 
diction, and the absolute enchantment of his exquisite delivery. 
A wit as well as an orator, Bushe is the delight of every social 
circle ; and a model of domestic virtue, he is the idol of his own. 
There is a peculiarity about him which renders description diffi- 
cult. His wit, Uke his eloquence, seems to flow from him without 
effort. He is all smoothness. He wants the lines, as sculptors 
call them, by which a resemblance, becoming deepened, is defined. 
Duly to appreciate, you must see and hear him. One half his 
effort is lost either in description or perusal, and hence his posthu- 
mous fame must be inadequate. The following extract from a 
little poem called * The Metropolis,' and published anonymously in 
Dublin in 1805, conveys but a feeble impression of his powers: — 

<* * Sedate at first, at length his passion warms, 
And ev'ry word and ev'ry gesture charms ; 
Sunk to no meanness, by no flourish swell'd, 
The copious stream its course majestic held ; 
The Graces to his polished wit gave birth, 
Which wakes the smile but not the roar of mirth. 
His legal tenets stand on stablest ground, 
His moral precepts novel and profound ; — 
Well has he traced the Law's unbounded chart, 
Well searched each corner of the human heart ; — 
In triumph his resistless march proceeds, 
Reason and Passion follow where he leads. 

^ In the great Trimblestone Case. 
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Is jUktic* hi* inalunable trust ? 

Or does be deem each cause he bat lies just ? 

Suffice it — every energy of zeal 

Marks that conviction he makes others feel.* 

^' The wit of Bashe has not a tinge of ill-nature, and springs 
directly and naturally from the occasion. A few specimens may 
convey a feeble, and, when robbed of his manner, but a feeble idea 
of its character. 

" A company of amateurs — persons of rank and fortune -— esta* 
blished a priyate theatre in Kilkenny, where the performances 
Tivalled even those of the metropolis. The local influence of the 
performers filled Kilkenny with visitors during the season, whicbi 
for the time, was gay, prosperous, and fashionable. Bushe, during 
a visit in the neighbourhood, regularly attended the theatre ; and, 
being intimate with the company, they requested his opinion as t« 
their respective merits. ' My good friends,' said he, ' comparisons, 
at best^ are but invidious. Besides, how can I give a preference 
when all are perfect?' Nothing, however, would satisfy them. 
^ We are unanimous,' they replied ; ^ all jealousy is out of the 
question, and your opinion we must have.'-—' Well, well,' gravely 
replied Bushe, ' I give it most reluctantly* I protest to you I 
prefer the Pbompteb, for I heard the most and saw the least of 
him.' Those who knew Bushe well will smile at the familiar dex- 
terity with which he evaded the question." (Pp. 377 — 379.) 

^' I believe he was himself the only sceptic as to his pre-emi- 
nence. There were occasions on which he was actually timid. 
Never shall I forget the state of nervous excitement into which 
he worked himself on being summoned to give evidence before 
the Irish Committee in the House of Lords in 1839. I think I 
see him at this moment as I saw him then, hawking his cai*pet 
bag full of documents up and down the corridors, now walking 
himself out of breath, now pausing to recover it, now eying the 
bag, on which he much counted, and again gazing about in abso- 
lute bewilderment. At last» in much perturbation, he exclaimed 
— <The character of a witness is new to me, Phillips. I am 
familiar with nothing here. The matter on which I come is most 
important. I need all my self-possession; and yet I protest to 
you I have only one idea, and that is, Lord Brougham cross* 
examining me.* My reply consoled him but little. * Indeed, 
Chief, I rather think you fortunate in meeting your retribution 
here. There can be no doubt that all the cross-examinations of 
your life wiU be expiated by you to day.' . I laughed at him with* 
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out scruple, as I knew well he had nothing to fear for himself or 
from his imaginary tormentor. Little then did either of us think 
that the time was near (alas ! too near) when that daj's ordeal 
was thus to be chronicled bj the kind and kindred spirit whose 
scrutiny so alarmed him: ^On one remarkable occasion/ says 
Lord Brougham, in his Statesmen, 'I saw Chief- Justice Bushe 
examined as a witness, upon matters partly of fact and partly of 
opinion. No one who heard that very remarkable examination 
could avoid forming the most exalted estimate of his judicial 
talents. Many of the questions to which he necessarily addressed 
himself were involved in party controversy, exciting on one side 
and the other great heats, yet never was a more calm or a more 
fair tone than that which he took and preserved throughout. 
Some of the points were of great nicety, but the discrimination 
with which he handled them was such as served to remove all 
difficulty, and dispel whatever obscurity clouded the subject. 
The choice of his words was most felicitous ; it always seemed as 
if the form of expression was selected which was the most pecu« 
liarly adapted to convey the meaning, with perfect simplicity, and 
without the least matter of exaggeration or of softening. The 
manner of giving each sentence, too, betokened an anxiety to give 
the very truth ; and the slowness oftentimes showed that each 
word was cautiously weighed. There was shed over the whole 
the grace of a delivery altogether singular for its combined suavity 
and dignit3^ All that one had heard of the wonderful fascination 
of his manner, both at the bar and upon the bench, became easily 
credible to those who heard his evidence.' After this day s intro- 
duction, Lord Brougham cultivated the intimacy of Bushe ; and 
this consummate judge of men and manners thus relates the im- 
pression made on him by his accomplished guest in private inter- 
course. ^ Nothing indeed could be more delightful than his con- 
versation. It had no effort — not the least attempt at display ; 
and the few moments that he spoke at a time, all persons wished 
to have been indefinitely prolonged. There was a conciseness 
and point in his expressions which none who heard him could 
forget. The power of narrative, which so greatly distinguished 
him at the bar, was marvellously shown in his familiar conver* 
sation ; but the shortness and the condensation formed, perhaps, 
the feature that took most hold of the hearer's memory.^ Lord 
Brougham alludes to a dinner at which Bushe earned this brilliant 
panegyric. He forgets to say, however, that he was himself the 
host| and that his hospitable and splendid board was on that 
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occasion sturounded by men amongst whom distinction was indeed 
most difficult. It is remembered in Grafton Street as ^ the dinner 
of the Chiefs/ and was got up on purpose to do honour to the 
stranger. There were two Ex-Chancellors, one Chief-Baron, and 
four Chief- Justices ! — an assemblage to which Ireland contributed 
Bushe and Doherty, neither of them impediments either to the 
wit or the wine. There were Lords Abinger and Denman, and 
one whose loss England will long mourn — Chief-Justice Tindal. 
When to these names I add the noble host himself, and Lord 
Lyndhurst, (a host in himself,) need I say that the party was 
perfection ? It was, however, somewhat difficult of achieyement. 
Bushe had declined, and the task of securing him was assigned to 
me. A task it was. He dreaded the dinner almost as much as 
the cross examination. * He felt in a strange place' — * infirmities 
were growing on him' — 'there could be no old associations in 
such a company' — besides, *for the last four years he had nerer 
dined out of his own house.' Such were the excuses beneath 
which he strove to hide the timidity which made him hesitate. 
At length, however, he yielded, and 'the old man eloquent' soon 
gave token of what life's noon-day must have been, by the serene 
and softened radiance of its evening. He was the delight of 
every one, and had tribute paid to him by those who were them-* 
selves accustomed to receive it." (Pp. 382 — 384.) 

We shall now give one or two notices of O'Connell. 

"With this subject is inseparably connected the name of 
O'Connell, the great modern apostle of Repeal. I knew him well^ 
long, and intimately. He was the beau ideal of an Irish agitator. 
His every movement was * racy of the soil.' Face, figure, accent, 
gait, and, above all, the rollicking, self-assured independence of 
his manner, were all so many proclamations of his country. As 
the leader of a multitude^ especially of an Irish multitude, he never 
had a rival. For this, there was in him a union of qualifications 
rarely found in one individual. He identified himself with the 
national peculiarities ; he stood sponsor for the perfection of the 
Irish peasantry, fed their hopes, flattered their foibles, blarneyed 
their pretensions, and every word he dropped, mannered as it was, 
in their own sweet idiom, went directly to their hearts. He 
dabbed them *the finest peasantry' under the sun; and, poor 
people, they implicitly believed him ! How could they do other- 
wise ? There he stood, bland and burly, sincerity itself, a real son 
of the sod, speaking their own tongue, kindred in tastes, in habits^ 
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4nd by birtby and, dearer than all, a Rokak like th^nseWeal 
What more could a mortal Irishman desire? Indeed, in hia 
creed laj very much of the secret of his swaj. It secured for. 
him a sympathy, a confidence, and an ascendency, utterly unattain- 
able by any Protestant. In Ireland, and in most countries of 
Catholicism, the dark ignorance of the lower classes renders them 
the helpless puppets of their clergy. The shrewd agitator was 
awake to this, and moulded it to his purpose. In the observance 
of the fasts, injunctions, and ceremonials of his Church, he was an 
obedient son; in all respect, and even submissiveness, to bis 
pastors, h^ was a pattern for the people. • If from mute creation 
he named his * own green land ' a 'flower ' and ' a gem/ he borrowed 
from vocal nature the emblems of his bishops ; ornithology lent him 
' the sweet dove of Elphin/ and the forest's contribution was ' a 
lion of the fold of Judah.' !Nor were the prelates without their 
grateful nomenclature; and lo! on their lips Daniel became 
Moses. These are no fictions ; yet how strange the fact ! Happy 
prelates 1 happier patriot ! 

*< * What a commerce was theirs, while they got and they gave 1' " 

—(Pp. 257, 258.) 

" At the bar, O'Connell was an admirable nisi prius advocate,-— 
a shrewd, subtle, successful cross-examiner, — an excellent detailer 
of facts, — a skilful dissecter of evidence. His speech in the case 
of the King v. Magee is a noble specimen of his talents and intre- 
pidity. This he published afterwards as a pamphlet. Often his 
junior, I had the means of knowing that, in the management of a 
case, he was both discreet and dexterous. Towards the bench, 
respectful, independent, and at ' times even stern, he was ever to- 
wards his colleagues sociable and kind. In Parliament, which he 
necessarily entered late, his success was only average. In the 
midst of his multiplicity of afiairs, he read every novel of the 
day, and was a great reciter of poetry." (Pp. 260, 261.) 

DUIGENAN AND HUTCHINSON. 

" Doctor Duigenan, familiarly known as Paddy Duigenan, stands 
recorded. He gives, in a work entitled 'Lachryma Academicse' a 
picture of Dublin University under the Provost's (Hutchinson's) 
regime^ which would be almost incredible were it not published in 
the lifetime of Hutchinson, and published with impunity. It has 
the greater authority as Duigenan, a Fellow of the College, 
vouches for what he saw, ^ The College walks and gardens,' says 
he, ' heretofore sacred to the exercise and contemplation of the 
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sober academio, are now infested by himself and military officers, 
mounted on prancing horses; his wife and adult daughters with 
their train of female companions, and his infant children, their 
nurses and go-carts; who by their pomp and clamour have 
banished the muses and may probably be the authors of greater 
and more serious evils,* ' Scarce a week passes without a duel 
between some of the students ; some of them have been slain, 
others maimed : the College park is publicly made the place for 
learning the exercise of the pistol; shooting at marks by the 
gownsmen is every day's practice; the very chambers of the 
College frequently resound with the explosions of the pistol. The 
Provost has introduced a fencing master, and assigned him the 
Convocation or Senate-house of the University to teach gownsmen 
the use of the sword ; though the use of swords is strictly for- 
bidden in College by the statutes.' One of the most responsible 
and onerous duties devolving on the Provost and Board of Dublin 
College is the public examination of the candidates for Fellowships. 
This is carried on in Latin and includes the whole circle of the 
sciences. It will readily be believed that this was a severe pro^ 
bation for such a smatterer as Hutchinson. Of the numberless 
anecdotes illustrative of the perplexity in which he was at times 
involved^ the following is not the least amusing specimen. He asked 
one of the candidates in very bad Latin ^ at what period eloquence 
flourished most amongst the Greeks?' The candidate answered 
by guess, — * In the time of the Peloponnessian war.' The Provost 
Tvas puzzled in his turn. The book out of which he had taken the 
question had informed him that eloquence flourished most amongst 
the Greeks in the time of Alexander, but Hutchinson surmised 
that Alexander might have died during the war, and so the 
answer might be correct ! This was a posing dilemma. The ex-f 
amination was public, and assent or dissent be must. Something 
was to be said. He desperately determined to compound the 
matter. ' Bight, Sir, but at what time in that period ? Was it 
not at the time of Alexander's death?* *It was,' gasped out the 
candidate, with an instant acquiescence : and so they killed Alex- 
ander during the Peloponnesian war ! This was the more 
amusing as one of the Provost's stock mystifications was the de- 
light he took in Thucydides. 

'^ The reader must not infer because of Duigenan's impunity 
that these diatribes were without efiTect. Quite the contrary. 
Hutchinson felt them so poignantly that he applied for a criminal 
information. Yelverton was his counsel, and the motion origi- 
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nated a dialogue between him and the sour and arrogant Judge 
Bobinson (of whom more hereafter)^ highly characteristic of both 
parties. Yelverton was commenting severelj on the coarse violence 
of the libely when he was thus interrupted. 

" Judge* * Pray, Mr. Yelverton, have you ever read Martin 
Luther's controversial tracts?' 

" CounseL * No, my Lord.' 

** Judge. * Well, I have, Mr. Yelverton, and if that great re* 
former bad not written with acrimcmy and violence, we should not 
be enjoying the blessings of the Reformation, and of our Protest- 
ant Constitution.' 

" CounseL ^ Very true, my Lord ; but I suspect that if the great 
reformer had lived in our days he must have written or spoken 
under the control of the laws ; and if he had infringed them the 
King's Bench would hardly have accepted such an apology as your 
Lordship offers, to relieve him from a criminal information.' 

" Judge. * That's going very far, Mr. Yelverton.' 

" Counsel, * Not farther than truth, my Lord ; and besides, I 
may venture to suggest that Patrick Duigenan is not Martin 
Luther,' 

** Judge, * / did not say that* 

" Counsel. * No, my Lord, but I do.* 

" The colloquy here ended, just in time, for Bobinson certainly 
could not have restrained himself much longer, and in all like- 
lihood the farther he went, the worse he would have fared. The 
Provost obtained his rule, and prudently rested on it." 

" Once, and once only, could he be persuaded to a feat of arms ; 
and the parties who ventured to participate in another with him, 
must have been indifferent alike to rope or pistol. He so 
grievously insulted Sir Richard Burrough, that a meeting became 
inevitable. To the field, therefore, right valiantly he went and 
took his ground, Burrough's friend placing a case of pistols on the 
grass before him. There, however, they tranquilly remained, 
the Doctor seeming to abhor their very neighbourhood, and 
yelling out in a most desperate panic, * Fire away, you rascal, — 
fire away !' Of course a duel was out of the question. On being 
interrogated afterwards as to what he meant by such conduct, his 
answer was, * I meant to have let him fire his two shots ; I would 
then have gone up to him and said, "Beg your life:" if he re- 
fused, I would have blown his brains out; and if he complied, I 
would have merely slit his ear off* with my penknife I* Amongst 
this man's other numerous peculiarities, he regularly rode on 
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horseback, even up to his eightieth year, the whole journey from 
Holyhead to London !'* 

Some amusing stories are told of 

Hutchinson. 

^ It was in respect to his thirst for place that Mr. Fox called him 
one of Ireland's most eminent jobbers, who, after having obtained 
the Prime Serjeancy, the Secretaryship of State, and twenty other 
great places, insisted on a minor's half-pay from the Lord Lieu- 
tenant. This allusion to Hutchinson's majority is founded upon 
an anecdote, the authenticity of which has not been questioned. 
Jjord Townsend, seeing him one day toddling up the drawing- 
room of the Castle in some apparent impatience, exclaimed to Sir 
John Blaquiere, ' See, see ; here comes the Prime Serjeant : is 
there any thing vacant?* * Nothing, that I know of,' replied Sir 
John, ' but a majority in a cavalry regiment.' * Oh ! well, give it 
to him, — give it to him at once, to stop his mouth!' The 
provost actually departed a major of dragoons, and sold out next 
morning! Soon after this Flood, in one of their parliamentary 
encounters, convulsed the House of Commons, by reading sarcas- 
tically the following almost prophetic passage out of one of Swift's 
Examiners: — 'He expected a regiment, or his son must be a 
major, or his brother a collector', or else, — he threatened to vote 
accx)rdiDg to his conscience.' Lord Townsend, incessantly plagued 
by the provost s importunities, took every safe opportunity for 
revenge which offered. Tisdal, one of the Government retainers, 
and he dined together one day with the Lord Lieutenant, when, 
about taking leave, the host, having drunk deep, as was the 
custom of the day, affecting to be worse than he really was, threw 
bis arms round the provost's neck, piteously exclaiming, 'My 
dear Tisdal, — my sheet anchor, — my sole dependence, — don't let 
that little Hutchinson come near me, — keep him off, my — my 
friend, — keep him off.' It will readily be believed that the man 
who could thus control the Court and command the University, 
must have been no very ordinary personage, with no common 
influence at the Castle : he was well known to have differed with 
Ministers upon the most important questions, — among the rest 
tbe Roman Catholic, — and to have reseated himself on the Treasury 
bench, with an influence rendered the more respectable by his 
independence. He did not care what were the sentiments of his 

^ One of the fiunily was Collector of the Cu9tams in Dublin. 
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colleagues, ox what would be the effect of his appodtioii to the 
Groyernment on great national questions. The war against America 
he could not be prevailed upon to support bj a speech. Lord 
North insisted on his vote or his office ; Hutchinson sulked and 
threatened revelations : a compromise followed, and the vote was 
given on the sturdy stipulation that it was to be a silent one. 
Towards the close of his parliamentary career, he thus epitomised 
it :-^^ I have lived through along and eventful life. For more 
than thirty years I have been the servant of the Crown, and who 
can say I have been an enemy to the people ? I have endeavoured 
to reconcile my duty to my ;^80vereign with the higher duties I 
owed to my country. I have spoken as became an Irishman on 
all the great commercial and constitutional questions which, in 
that long interval, have occupied the attention' of Parliament. I 
am charged with tenacity for place. The Grown, it is true, has 
honoured me with situations of great trust ; and I requited the 
favours of the Crown by gathering around it the loyalty and love 
of the people. I am not at liberty to reveal the secrets of ad- 
ministrations. If I were, *^ and I can appeal in proof to the hearts 
of some present, --^ it would appear that I was neither servile nor 
submissive ; and if I continued to hold office, it was not because I 
did not speak the language of truth and freedom. I can lay my 
hand on my heart and truly say, an Irish heart beats here!' The 
fact is, after all the outcry, he seems merely to have taken a well 
trodden path in politics : he insisted on a requital for what, he 
gave ; and, though that requital was munificent, the equivalent 
was unquestionably valuable. 

'^ Although Hutchinson affected to heed but little the ^ paper 
pellets' of the Press, still, when an opportunity offered, he took 
especial care to return them with leaden ones. Ever ready with 
his pistol, after fighting Lucas, Doyle, and several others, he 
exchanged no less than five shots with a Mr. Bagenal, who pre- 
sumed to contest the representation of Cork with him. Even in 
Irish tournament, the affair with Doyle stands pre-eminent. The 
combatants, afflicted with the most painful complaints, rose de^ 
liberately from the bed of sickness to anticipate the doctor. 
Hutchinson was in the tortures of the gout, and Doyle so racked 
with rheumatism, that he was obliged to be propped up on the 
ground by means of a crutch ! Not the least characteristic feature 
of the combat was, that Doyle had a great coat placed under his 
feet to prevent his taking coidl / Little was it to be wondered 
at, therefore, that the lampooners of the provost were willing to 
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forego the fame of their lucuhrations. There was no doubt, 
howeyer, that some of the first men in the land thus amused 
themselves with his foibles and peculiarities. The following 
soliloquy was found amongst the papers of Hussej Burgh. 
Hutchinson, revelling in his paradise of place, thus defies the 
^ populus me sibilat :' — 

<* < So 8ha]l our wisest fathers hail me Sage ; 
So shall I lay up eomibrts for m j age. 
A more than Roman Yilla shall be mine. 
Where glows the grape and blooms the fragrant pine. 
My winter *sparagus and vernal peas 
Shall bless the eve of my declining days ; 
And, at the close of a laborious race. 
Four rooms of cards shall soothe me into peace. 
If e*er you hope to rise, observe my rules : 
Leave truth to Flood, and honesty to fools.* " 

We must make one or two more extracts. As to Lord 
Plunket : — 

'* But, stop ! — ^Who is that square-built, solitary, ascetic-looking 
person, pacing to and fro, his hands crossed behind his back, so 
apparently absorbed in self — the observed of all, and yet the com- 
panion of none ? It is easy enough to designate the man, but 
difficult adequately to delineate the character. Perhaps there 
never was a person less to be estimated by appearances : he is 
precisely the reverse of what he seems. Externally cold, yet ar- 
dent in his nature ; in manner repulsive, yet warm, sincere, and 
steadfast in his friendships ; severe in aspect, yet in reality social 
and companionable. That is Plunket — a man of the foremost 
rank, a wit, a jurist, a statesman, an orator, a logician — ^tfae 'Irish 
Gylippus,' as Curran called him, 'in whom are concentrated all 
the energies and all the talents of his country.' Eminent at the 
bar, it is in parliament we see his faculties in their fullest develop- 
ment Yet, in the Irish House of Commons, his chief displays 
were on a single question— ^ that of the Union ; and in the British 
parliament — that of the Roman Catholic question. His style was 
peealiar, and almost quite divested of the characteristics generally 
to be found in that of his countrymen. Strong cogent reasoning 
— plain, but deep sense — earnest feeling and imagery, seldom in- 
troduced except to press the reasoning or to illustrate it, were the 
distinguishing features of his eloquence : he by no means rejected 
ornament, but he used it severely and sparingly ; and though it 
produced its eflfect, it was not directly, but rather collaterally and 
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incidentally. He always seemed to speak for a purpose, never for 
mere display ; and his wit, like his splendour, appeared to be 
struck out by the collision of the moment. In this, indeed, his 
art was superlative." 

His fine sketch of William III. we must also give. 

" Perhaps, my Lords, there is not to be found in the anpals of 
history a character more truly great than that of William the Third. 
Perhaps no person has ever appeared on the theatre of the world 
who has conferred more essential, or more lasting, benefits on 
mankind: on these countries, certainly none. When I look at 
the abstract merits of his character, I contemplate him with ad- 
miration and reverence. Lord of a petty principality, destitute of 
all resources but those with which nature had endowed him, re- 
garded with jealousy and envy by those whose battles he fought, 
thwarted in all his councils, embaiTassed in all his movements, 
deserted in his most critical enterprises, he continued to mould all 
those discordant materials — to govern all these warring interests ; 
and merely by the force of his genius, the ascendency of his in- 
tegrity, and the immoveable firmness and constancy of his nature, 
to combine them into an indissoluble alliance against the schemes 
of despotism and universal domination of the most powerful mon- 
arch in Europe, secondM by the ablest generals, at the head of the 
bravest and best disciplined armies in the world, and wielding, 
without check or control, the unlimited resources of his empire. 
He was not a consummate general : military men will point out 
his errors : in that respect, fortune did not favour hira, save by 
throwing the lustre of adversity over all his virtues. He sustained 
defeat after defeat, but always rose ' adversa rerum immersabilis 
unda^ Looking merely at his shining qualities and achievements, 
I admire him as I do a Scipio, a Kegulus, a Fabius. A model of 
tranquil courage, undeviating probity, and armed with a resolute- 
ness and a constancy in the cause of truth and freedom, which 
render him superior to the accidents that control the fate of or- 
men. 

*' But this is not all. I feel that to him, under God, I am at this 
moment indebted for the enjoyment of the rights which I possess, 
as a subject of these free countries ; to him I owe the blessings of 
civil and religious liberty ; and I venerate his memory with a fer- 
vour of devotion suited to his illustrious qualities and to his god- 
like acts." 

We do not think it is generally known that Lord Plunket 
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was Mafiter of the Bolls here for two days daring the Can- 
nbg administration. Such, however, is the fact. 
We must find room for some of his bon mots. 

" The witticisms of Mr. Flunket had a causticity about them 
which, with many, added to their relish. They were always ready, 
and most of them manifestly struck off at the moment. The fol- 
lowing is a fair specimen of his promptness and his sarcasm. On 
the formation of the Grenville administration, Bushe, who had the 
reputation of a waverer, apologised one day for his absence from 
Court, on the ground that he was * cabinet-making.' The Chan- 
cellor maliciously disclosed the excuse on his return. * Oh, indeed, 
my Lord! that is an occupation in which my friend would distance 
me, as I never was either a turner or a joiner* Of a similar 
character was his remark on being told that his successors in the 
Court of Common Pleas had little or nothing to do. ' Well, well,' 
said he, * they're equal to it'* A very amusing bon mot of his, in 
itself precludes the possibility of preparation. There was a clerk 
in the Court of Chancery, of the name of Moore, who plumed 
himself on his superior penmanship, and an attorney of the name 
of Morris, an exquisite in his dress, which generally had the finish 
of a bunch of geraniums in his button-hole. * Plunket,' said Bushe 
one day while they were waiting for the Chancellor, * why should 
this court remind us of the road to Chester ?' * I give it up,' re- 
plied Plunket. * Don't you see,' said Bushe, ' we are under Pen- 
man Moore?* 'Well, Bushe,' rejoined Plunket, *I was stupid 
indeed, with Beau Morris opposite me.* Being told of the^ ap- 
pointment of a person, who had the reputation of indolence, to a 
judicial office where there was little business, * It's the very court 
for him ! ' he exclaimed ; * it will be up every day before himself.' 
He could jest sometimes even at his own expense. Everybody 
knew how acutely he felt his forced resignation of the Chancellor- 
ship, and his supersedeas by Lord Campbell. A violent tempest 
arose on the day of his expected arrival, and a friend remarking 
to him how sick of his promotion the passage must have made 
him : * Yes,' said Plunket, ruefully, * but it won't make him throw 
up the seals.' " 

While on this theme^ let us add some parallel cases by an 
Irish Master of the KoUs. 

" On the walk, one morning, we met an Irish gentleman, who 
certainly most patriotically preserved bis native pronunciation. 
He had acc^uired .a singular habit of lolling out his tongue, 

N 3 



182 The Irish Bar. 

* What can he possiblj mean by it?* said I to Curran. ^ I think 
it's clear enough/ said he{ ^^e man*8 tryitig to catch the English 
accent^ 

'^ On another occasion, passing a person whom he much dis- 
liked, he said, 'Observe that solemn blockhead — that pompous 
lump of dulness. Now, if you breakfasted and dined with that 
fellow for a hundred years, you could not be intimate with him — 
he would not even be seen to smile, lest anybody might suppose 
he was too familiar with himself!* 

" Curran used to relate a ludicrous encounter between himself 
and a fishwoman on the quay at Cork. This lady, whose tongue 
would have put Billingsgate to the blush, was incited one day to 
assail him, which she did with very little reluctance. ' I thought 
myself a match for her,* said he, * and valorously took up the 
gauntlet But such a virago never skinned an eel. My whole 
vocabulary made not the least impression. On the contrary, she 
was manifestly becoming more vigorous every moment, and I had 
nothing for it but to beat a retreat. This, however, was to be 
done with dignity; so, drawing myself up disdainfully, I said, 

* Madam, I scorn all further discourse with such an individual* 
She did not understand the word, and thought it, no doubt, the 
very hyperbole of opprobi*ium. * Individual, you wagabone !' 
she screamed; * what io you mean by that? — Tm no more an 
individual than your mother was!' Never was victory more 
complete. The whole sisterhood did homage to me, and I left the 
quav of Cork covered with glory.'" 

While turning over these pages^ our diligent readers will 
find that one or two of our previous Articles, more especially 
that called " The Irish Bar a few years after the Union," ' 
have been made free use of by Mr. Phillips ; but, then, it is just 
possible that he had a better right to appropriate them than 
we had. 

We have felt it right thus to call attention to Mr. Phillips's 
publication on several grounds: — out of justice to the 
learned and accomplished writer who has contributed so much 
to our entertainment and instruction, — out of consideration 
for the substantial merits of the work itself, professionally, 
historically, and biographically considered, — and as an en- 
couragement, (as far as we may presume to use such language 
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of anything appearing in this journal) to gentlemen of his ex- 
perience, ability, and position, to "go, and do likewise: " — 
to observe closelyj with a view to recording, those character- 
istics of eminent individuals, with the incidents developing 
them, which mark idiosyncracy, and exhibit the conditions of 
distinguished success. How much of interest has perished, 
for want of such an " honest chronicler " as Charles Phillips ! 
What should we have known of Curran, and his brilliant 
contemporaries, — of their individual, social, and professional 
characteristics, but for the varied volume before us ? They 
appear before us, in these humorous pages, as they appeared 
to him who has presented these pages to us ; and we think 
him capable of extending his performance, and giving us at 
once as richly coloured, as faithful portraitures of his own 
" contemporaries," now on the Bench, or remaining in the 
higher ranks of the Bar. What a fund of materials he must 
have, perhaps promiscuously, accumulated ! If encouragement 
were wanting, Mr. Phillips may surely find it in the rapidity 
with which the present edition has been sold ofi^, a second 
being already announced as on the eve of appearing, and the 
all but unanimous approbation with which it has been 
hailed. We heartily testify the delight with which we have 
perused this volume, and regard it is as equally honourable to 
the head and the heart of its writer. 
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ART. X. — STATE OF THE CRIMINAL LAW 

DIGESTS. 

It cannot be necessary at the present day to point out the 
importance to the public of a written system of Criminal 
Law : the cruelty and injustice of inflicting punishment in 
respect of acts and omissions of which there exists no legisla* 
tive statement are too apparent, and the necessity for a Digest 
of the law relating to Crimes and Punishments and Criminal 
Procedure has been too often urged in these pages to require 
further comment from us on the present occasion. The object 
we propose in the few remarks which follow, is to call atten- 
tion to the steps which have been hitherto taken towards 
putting us in possession of such a written system, and the 
likelihood there exists of our ever obtaining it. 

In the year 1833, at the time Lord Brougham held the 
Great Seal, a Boyal Commission was issued at his suggestion 
for the purpose (amongst other things) " of digesting into 
one statute all the statutes and enactments touching crimes, 
and the trial and punishment thereof, and also of digesting 
}nto one other statute all the provisions of the common or 
unwritten law touching the same, and of inquiring and re- 
porting how far it might be expedient to combine both those 
statutes into one body of the Criminal Law, repealing all 
other statutory provisions, or how far it might be expedient 
to pass into a law the first mentioned only of such statutes." 
The Commissioners to whom this important duty was in- 
trusted were, the late Mr. Starkie, Mr. Bellenden Ker, Mr. 
(now Mr. Justice) Wightman, Mr. Amos, and Mr. John 
Austin ; and Mr. Lonsdale received the appointment of 
Secretary to the Commission. The Commission so consti- 
tuted at once entered upon its difficult and delicate task, and 
in the following year presented a Preliminary Report, the 
object of which was to recommend, at the outset, the com- 
bining of the proposed Digest of the Statute Law with that 
of the Common Law into one body of Criminal Law. The 
Report also contained a Digest of the Common Law relating 
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to theft, by way of a epecimeu; and suggested (amongst 
other things) that some alterations should be made in the 
existing law in order to maintain an uniformity of principle 
and language, where a deviation from such uniformity 
appears not to have been made by the Legislature design- 
edly; and also, that the boundaries assigned to offences 
should, in some particular instances, be reconsidered, with a 
view to getting rid of those technical constructions by which 
the old definitions have been made to embrace acts which 
their terms hardly admit of; at all events, such as their terms 
do not express, and which cannot, therefore, have the effect 
of giving warning. ^ 

In consequence of this Beport, the Commissioners were 
directed by the Secretary of State (the late Lord Melbourne) 
" to proceed in forming a Digest of the Criminal Law, as 
well unwritten as written, into one statute, with such partial 
alterations as might be considered by them necessary or ex- 
pedient for more simply and completely defining crimes and 
punishments, and for the more eficctual administration of 
criminal justice." Under this authority, and that of the 
Commission, the Commissioners ultimately, in 1844, (their 
Libours having been from time to time interrupted by the 
preparation of Reports on the consolidation of the General 
Statute Law, and on the subjects of Prisoner's Counsel, 
Capital Punishment, dnd Juvenile Offenders,) completed the 
Digest of the whole law. Statute as well ns Common, relating 
to indictable offences and their punishments. This Digest 
was embodied in the form of a bill, and introduced in the 
House of Lords by Lord Brougham, where it was read a 
first and second time, and went into Committee, but was 
subsequently withdrawn, upon the undertaking of Lord 
Lyndhurst (then Lord Chancellor) that the Government 
should issue a new Commission for the purpose of revising it, 
" as," to use the language of Lord Lyndhurst, ^^ being a 
Digest, nothing could be done with it in Parliament, — Par- 
liament being wholly incapable of revision in such a matter." 
In the following year, accordingly, the old Commission was 
revoked, and a new one issued. The acting members of the 
old Commission had been gradually reduced, at the time of 
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its rerocaiion, to two — Mr. Starkie and Mr. B. Ker. Mr^ 
Austin had retired at an early period^ and had been succeeded 
bj Mr. Jardin, who also subsequently resigned on being 
appointed one of the metropolitan police magistrates; and 
Mr. Amos had ceased to act on going to India as a member 
of CounciL The new Commission consisted of the two 
members of the old Commission (Mr. Starkie and Mr. B. 
Ker), who continued to act at the time of its revocation^ 
with the addition of Sir Edward Began, Mr. Amos (who 
was returned from India), and Mr. Yaughan Bichards. 

It should be stated, that at the period of revoking the old 
Commission considerable progress had also been made in the 
preparation of a Beport, containing a Digest of the Law of 
Procedure in respect of indictable offences. The new Com- 
mission authorised Mr. Starkie and Mr. B. Ker to complete 
that Beport, and directed the whole of the Commissioners to 
consider that the Beports of the former Commission, contain- 
ing the Digest of Crimes and Punishments, and the altera- 
tions therein suggested, and the expediency of consolidating 
into one or more statute or statutes agreeably to the Digest 
contained in such Beports, or with any and what alterations 
and additions, the whole or any part or parts of the Criminal 
Law, as well written as unwritten, and to prepare the draft 
of a bill or bills for that purpose. Mr. Starkie and Mr. B. 
Ker, in consequence, completed the Digest of Criminal Pro- 
cedure; and this, as well as the Digest of Crimes and 
Punishments, having been considered and revised under the 
terms of the new Commission, and several important altera- 
tions having been made in the definitions of some offences5 
and in certain rules of Criminal Law, under the powers for 
that purpose conferred upon the Commissioners, they finally 
submitted the result of their labours in the shape of the 
drafts of two bills, — the one containing the Digest of 
Crimes and Punishments, intituled ** An Act to consolidate 
and amend the Criminal Law of England, so far as relates 
to the definition of indictable offences, and the punishment 
thereof; " and the other, containing the Digest of Procedure, 
intituled *^ An Act for consolidating and amending the Law 
of Procedure in respect of indictable oflfenoes.'' 
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The Digest relating to Crimee and PuniBhinentB was 
divided in twenty-four chapters, and that relating to Proce*^ 
dure into twelve chapters ; and the chapters of each of these 
Digests were subdivided into sections^ and the sections into 
articles* 

Our space does not allow us to go into any statement of 
the various improvements which the enactment of these 
Digests would effect in the law ; but some notion may be 
formed of the advantage, in point of conciseness, which 
would result therefrom, when it is made known that the law 
of theft, which occupies between 90 and 100 closely printed 
pages in Sir W. Russell's Treatise on Crimes and Punish* 
ments, is contained in three pages of the Digest ; and that 
the 125 different modifications of punishments which exist 
by the present law, are reduced in the Digest to 18, and 
these are susceptible of still further reduction. It need 
hardly be mentioned, that the present great variety of penal- 
ties is due to no principle, but simply owing to the desultory 
manner in which new offences have been from time to time 
created, and penalties inflicted, without reference to the 
nature of previously existitig ones ; hence, for example, 
trifling differences in the limits within which imprisonment 
may be inflicted, but evidently without their having been 
intended 

The Keport containing the draft of the bill relating to 
Crimes and Punishments was presented on the 30th March, 
1848, and the bill was brought into the House of Lords by 
Lord Brougham, in the following year, where it was again 
read a first and second time, and went into Committee ; but 
was not farther proceeded with that Session, in consequence 
of its being thought desirable that the suggestions of the 
Judges upon it should be first obtained. For this purpose, 
copies of the bill with the Reports of the Commissioners upon 
which it was founded, and a statement of the principal alter* 
ations made by it in the existing law, were accordingly cir- 
culated amongst the Judges, by direction of the Committee 
of the House of Lords, to which the bill had been referred. 
We regret to state our belief that not one of the English 
Judges offered any suggestions in consequence* One or two 



188 S^te of the Criminal X,aw Digests. 

of the Scotch Judges, to whom. application was also made, 
did, however, we have understood, make some observations in 
reply. Under these circumstances. Lord Brougham, in the 
Jast Session of Parliament, again brought in his bill, in the 
frame of which he considered that some improvement had 
been effected by a learned friend of his (Mr. Pitt Taylor), to 
whom he had submitted it during the recess ; and availed 
himself of the silence of the Judges as evidence that they 
approved, or, at all events, that they had no objections to 
offer to its provisions. The Session, however, was allowed to 
close without the bill being further proceeded with : the 
reason of this we shall state in showing what has been done 
with the bill relating to Criminal Procedure. 

The Report containing the draft of that bill was presented 
on the 13th July, 1849 ; but, whilst it was in preparation, 
the acting members of the Commission having been previously 
reduced to three, by the death of Mr. Vaughan Bichards, and 
by the retirement of Sir Edward Ryan, on being appointed 
one of the Railway Commissioners, Mr. Starkie died, and the 
remaining Commissioners, (Mr. B. Ker, and Mr. Amos,) were 
informed by Sir George Grey that that event must be 
considered as having put an end to the Commission, but that 
they were to complete, at an early period, the Report 
relating to criminal procedure, upon which the Commissioners 
were engaged at the time of Mr. Starkie's death. The con- 
sequence was, that although the Digest prepared by the Com- 
missioners made several important alterations in the law, 
they did not feel themselves justified in framing further im- 
portant changes in its fundamental principles, respecting 
which considerable difference of opinion existed between them 
and their late colleague Mr. Starkie, and which, indeed, had 
they felt they could confidently recommend, it would have 
been impracticable for them to embody in a shape to be 
passed by the Legislature within any reasonable limits of 
time contemplated by the instructions of the Secretary of 
State. The bill relating to criminal procedure being in this 
incomplete state, and it being absolutely necessary that it 
should undergo further revision before being introduced in 
Parliament, Lord Brougham applied to the Government to 
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reappoint the Commission for that purpose ; in which event 
he proposed, out of abundant caution^ to submit to it also the 
bill relating to Crimes and Punishments, for a still further 
revision. In the expectation that his application would be 
complied with, he deferred proceeding 'with the latter bill, 
which, as we have stated, htid been read a second time, and 
stood for committee in the House of Lords, until it was too 
late to hope to pass it in that Session ; but in this expectation, 
notwithstanding he made the Chancellor of the Exchequer 
the noble offer of advancing or giving altogether the sum of 
2,000/. for defraying the expenses of the Commission, if too 
late in the Session to procure a vote of the House of Com- 
mons for the purpose; we are sorry to say he was dis- 
appointed, the Government not having thought proper to 
comply with his application. Sir Charles "Wood, however, 
who, as Chancellor of the Exchequer, was the organ of the 
Government on that occasion, intimated to Lord Brougham, 
in his letter dated 24th of July, 1850, that the benefit of the 
labours of the Commission should not be lost to the public. 
Nine months had since elapsed, and nothing had been heard 
of any steps taken or about to be taken by the Government 
relative to the completion of the Criminal Law Digests, when 
Lord Brougham, on the night that the House of Lords 
adjourned for the Easter holidays, inquired of the Lord 
Chancellor what had been done to fulfil the implied promise 
of the Chancellor of the Exchequer, that the Digests should 
be made available to the public. The Lord Chancellor is 
understood to have replied that he did not know ; but that 
probably the expense had prevented the reappointment of the 
Commission. We are afraid from this, especially the 
suggestion as to the expense, after Lord Brougham's offer, 
that the matter of the Criminal Law Digests has never come 
under the consideration of the Cabinet at all since Lord 
Brougham's application at the end of last Session. Let us 
hope, however, that this may have arisen from the critical 
position in which the Ministry has been placed since the 
meeting of Parliament, and that the Government may yet 
see fit to reconsider its determination as to the renewal of the 
Commission, and that at all events these Digests, which have 



190 8iaU ff the Crimhud Law DiguU. 

cost 80 much labour^ and tbe country so laige a sum^ (though 
IcM by nearly two-thiids than that, viz. lOO^OOOil, which Lord 
Brougham, by some error, was led to name, in his letter to 
the ChanceUor of the Exchequer), may not be lost to the 
public 

We have gone thus minutely into the history of the pre- 
paration of these Digests, because, however important a 
general acquaintance with the Criminal Law would be to the 
people at large, it is quite hopeless to expect that such should 
be the case until that law has been reduced into a written 
shape, capable of being understood by persons of ordinary 
understanding, and from the smallness of its price, within the 
reach of all or nearly all ; and because, this being the case, it 
is of the highest importance that it should be generally known 
that we now possess such a written body of law, both as re- 
gards the definition of crimes, and punishments, and criminal 
procedure, which only requires the sanction of the Legislature 
to make it available to the public. It is positively disgraceful 
that we should be behind so many nations of the Continent^ 
and 80 many of the States of America, in the possession 
of a written system of Criminal Law. We have now within 
our reach the means of removing this stain upon our juris- 
prudence, and we ought not to rest satisfied until by the 
sanction of the Legislature the valuable labours of the Com- 
mission have been made effective for tbe purpose. This we 
may say, in conclusion, that the only possible reason that can 
exist for this not being done, is, that there is no department 
of State responsible for the performance of this duty. Here, 
as in so many other occasions, we find the want of a Minister 
OK Justice. 
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ART, XI, -^ THE COMPULSORY ENFRANCHISEMENT 

OF COPYHOLDS, 

1. A Bill to effect the Compulsory Enfranchisement of Lands of 
Copyhold and Customary Tenure, 1851. 

2. Copy of the Ninth Report of the Copyhold Commissioners to 
Her Majesty^s Principal Secretary of State for the Home 
Department 1850. 

3. The Compulsory Enfranchisement and Commutation of Copy* 
hold Property considered^ with Suggestions for ascertaining the 
Value of existing Interests in such Property. ByG. A. Deait, 
Agricultural Architect and Surveyor. Atchlej & Co.: 1851. 

The very general opinion is, that the time is now come 
when we may safely legislate for the abolition of the copy- 
hold tenure ; and, among other symptoms of this, we may take 
aa a favourable one, the publication of Mr. Dean, which we 
understand has been written at the request not only of 
several lords of large manors, but of their stewards. We are 
not at all surprised at this, for it has long been marvellous to 
us how it can be the interest of lords of manors to oppose en- 
franchisement. Their receipts as a class, from manorial 
rights, more especially in manors where the fines are fixed, 
must have been for many years very inconsiderable ; jQt they 
possess an interest in the tenants' lands which is of much 
^alue,*and which most tenants would gladly purchase. The 
whole sums which may be thus acquired by the lord, would 
he considerable, and in some manors very large indeed. 
These sums maybe invested in the Funds, or reinvested in land, 
and the produce may be securely received even by a tenant 
for life. We apprehend that the ecclesiastical persons who 
have hitherto chiefly availed themselves of the existing Copy- 
hold Act, are now discovering this, and that their half- 
yearly receipts are now not only more certain, but much 
larger, from the monies arising from realised enfranchisements 
than the casual profits which accrued from the same lands 
previous to enfiranchisement. Even the stewards would, we 
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think, be gainers by any large measare of enfranohisement ; 
because their claim to compensation is now distinctly recog- 
nised, and has been acted on by the Copyhold Commissioners, 
and the general dealings with all the lands in the manor, 
which must take place, would directly, and indirectly, increase 
their gains. We are rejoiced to hear, then, that a great 
change has come over the spirit of those persons who have 
hitherto opposed enfranchisement since we last addressed 
ourselves at any length to this subject S and that the bill 
brought in in the present Session by Mr. Aglionby, (whose 
zeal and ability in this matter deserve all praise,) has been 
referred to a Select Committee^ which, representing all 
parties in Parliament, approves unanimously of its principle; 
and that it is expected that a great extension of the com- 
pulsory principle will be made in the present Session, the 
only question being how this is best to be effected. 

The great point to be kept in view is not so much to 
redress individual cases of hardship, as to abolish the tenure 
on fair terms. There is much to be said in favour of the 
abstract justice of those clauses in the bill which allow an 
individual tenant to compel a lord to enfranchise, he jjaying 
the proper consideration; but we doubt whether this plan 
would speedily accomplish the complete enfranchisement of 
all lands of copyhold tenure. A tenant knowing that he 
could at any time compel the lord to enfranchise, would, of 
course, suit his own convenience as to time ; whereas what 
is wanted is to force all the tenants of a manor to meet the 
difSculties of the case, and enfranchise all the lands. If this 
conclusion is come to by a majority of the tenants, then the 
lord should not be allowed to obstruct their wishes, and it 
may be reasonably concluded that what is beneficial to the 
majority, cannot be very injurious to the minority, and there- 
fore if the consideration for the enfranchisement can be properly 

> 9 L. R. 288. Art. iv.' 

• Tlie Committee is as follows : — Mr. Aglionby, Mr. CornewoU Lcwla^ 
Mr. Bouverie, Earl of Arundel and Surrey, Mr. S. Adair, Mr. Headlam. Mr. 
Henley, Mr. Mailings, Mr. J. A. Smith, Mr. Tufnell, Lord 11. Grosvenor, Mr. 
Armstrong, Mr. Sotheron, Sir E. Buxton, Mr. IMilcs. Their first meeting was 
on April 1 J. 1851, and their second is appointed for the 1st of May. ' 



fJompuharif Enfranchisement of Copyholds. 193 

justed, — ^and we have nodoubt that it maybe so done, — ^then 
we should say let the dompulsary principle be acted on^ and 
enfranchise the manor. But if a single tenant were allowed 
to enfranchise whenever he wished to do so, he would care 
little about a general enfranchisement of all the lands of the 
manor^ which is the great public object to be obtained, and 
which alone, and not individual grievance, can justify the appli- 
cation of the compulsory principle. Probably advantages would 
be found, especially in large manors, where it would be difficult 
to assemble a sufficient number of tenants to ascertain the 
presence of the requisite majority of the whole tenants, if a 
certain number of tenants, as six or twelve, were permitted to 
compel a lord to enfranchise. This might establish a principle 
for dealing with the residue of the tenants, and a movement 
would be made. 

Having made these few general observations, let us see in 
what way Mr. Dean proposes to deal with the subject, who, it 
is to be observed, mentions in his preface (p. 6.), that he has 
communicated with at least two stewards of large manors, 
Mr. Kinglake, of Taunton, Somersetshire, and Mr. Westell, 
of Witney, Oxfordshire, and may be supposed, therefore, to 
represent their opinions. It is to be observed, further, that 
Mr. Dean tells us that he is not a lawyer by profession, and 
comes to the consideration of tins question as one* of the 
public 

Passing his account of the origin and antiquity of the 
copyhold laws, and of the origin of manors and peculiarities 
of copyhold tenures, we shall proceed to chap. 3., which treats 
of the " unsuitableness of copyhold tenures to the present 
times," and gives ^^suggestions for amendment, and for 
ascertaining the interests of lords, tenants, and stewards." 

" The important question is," he says, " whether en- 
fraodiisement should be compulsory or not." 

" Until this is decided, the public mind respecting enfranchise- 
ment will continue unsettled. Without taking upon ourselves to 
say what would be the most judicious measure to adopt, we will 
venture to assert that it will be found difficult, if not impracticable, 
to carry into effect any voluntary measure for the total extinction 
of the existing interests, and power should be given by act of 

VOL. XIV. O 



L 



194 . Compulsory Enfranchi$ement of CopyholdM^ 

parliament to ooxnpel lords either to Gommute or onfraiichiBe;^ but 
this must be done under certain conditions^ and with great cautioo. 

'^ Taking it for granted that compulsory measures are necessary, 
/care should be taken to pass such a law as shall not operate 
ii^uriously upon any particular party. A coinpulsory power, un- 
controlled by wise restrictions, might prove iiy'urious to the lords 
or their tenants. For instance, suppose some of the tenants to be 
needy men with considerable copyhold estates deeply mortgaged, 
and that they were called upon by the lord to enfranchise, for 
which they would probably have to pay a considerable sum of 
money, their position would be a very awkward one. Or suppose 
:the property not to be mortgaged, but the copyholder needy; in this 
case he would be obliged to mortgage, and consequently be sutoect 
to the payment, not only of interest on the sum borrowed, but of 
the expense of the mortgage deeds, &c.; and he would again incur 
these costs when the mortgagee required his money, or foreclosed 
the mortgage, by being under the necessity of mortgaging again. 

'^ It must be admitted that there is one great advantage attend- 
ant on copyhold property — viz., that the title is short, simple, 
easy, cheap^ and certain^ while that of freehold is long, complicated, 
difficult, costly, and uncertain. But much has been done to 
simplify freehold titles, and more will soon be effected ; for it is 
impossible much longer to withhold the establishment of a general 
registry of deeds. Long and strenuous efforts have been made by 
zealous individuals for such an arrangement. 

^^ The sense of the country has been universally led to it 
through the press, and the measure cannot much longer be de- 
ferred. A short, simple, easy, cheap, and certain registry title 
will raise freehold tenure incomparably superior to copyhold, and 
it will then become an injustice to the latter not to place it on the 
same footing as the former. 

" The title to real property is registered in most foreign coun- 
ties, and in some of our colonies : and in two of the counties of 
England — i,e. Middlesex and Yorkshire, registers are kept; and 
such is also the oase in all parts of Scotland and Ireland. Un- 
doubtedly the burdens on land of every denomination of tenure 
may be diminished by a general register. Let real property, be 
|)laced within the reach of men with moderate means, and let the 
transfer be easy, simple, and cheap, and such property will be 
enhanced in value, and as much sought after for investments, even 
for temporary purposes, as funded property now is. 
^ " Foreigners are undoubtedly in advance of ourselves in the 
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Awafor ind; man^^gemmi of real property^ particularly our Ame- 
rican fidedda, whe have adapted and adopted the Napole<m Cod^. 
In our own country, the expense of transfer upon small parcels of 
land is eitcessire^ and operates injuriously. 

" The enfranchisement of copyhold property has long been felt 
to he a necessary meaisure ; for^ under manorial claims, where the 
Surface belongs to one owner and the mines to another, neithel* 
can work the latter without the concurrence of his partner in the 
property. The difficulty is to relieve the tenant without injuring 
the lord, or to satisfy the lord without oppressing the tenant ; but 
where it is itnpossible to effect this desideratum to the entire 
^tisfaction of all parties, the interest of the few must give way to 
those of the many. In most manors we find the tenant is re- 
strained from granting leases beyond a short term of years, which 
renders every solid plan of improvement with respect to building 
and agricultural operations in an especial degree impracticable. 
In these cases, the owner wants what the first rule of national 
policy requires, — sufficient power over the soil for its perfect 
cultivation, to enable him to realise the largest amount of income 
that may be derivable from it ; such a power ought to be extended 
to him by some easy and general law of enfranchisement, though 
this may be compulsory upon the lord, and apparently against his 
interest as well as his inclination : whilst it has in view the 
amelioration of the grievances, and tenders an equitable compensa- 
tion for every right that is taken away, it will be neither mor^ 
arbitrary nor more dangerous in principle as applied to this species 
of property, than the mode adopted in the construction of railroads, 
navigable canals, and in almost every public work whereby private 
owners of land are obliged to accept such a price for their property 
as an indifferSntjury may award. 

" Every constitution of landed property which lets in those who 
have no concern in. the improvement to a participation of the 
profit, discourages improvement. This. objection is applicable to 
all such customs of manors as subject the proprietor, upon the 
death of the tenant, or the alienation of the estate, to. a fine ap- 
portioned to the improved value of the land." (Pp. 47 — 50.) 

He concludes that each party shonld have power to compel 
an enfranchisement. The chief difficulty is to ascertain the 
value of the interest of the lord. In many cases this is more 
than that of the tenants; of this he gives the following 

o 2 
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instances which we recommend to the notice of those who 
think that this tenure is unattended by great hardship. 

^' An elderly lady bought a large copyhold house for her resi- 
dence ; she lired in it till her death, and then left it by will to her 
two sisters for their lives, with remainder to her two nieces. The 
elderly sisters lived in it till their deaths, and then it fell to the 
two nieces, one of whom was in the East Indies, and the other in 
a distant part of the country. The sisters having but a limited 
interest in the property, did nothing to it^ and the nieces had to 
put it into repair, and besides it was uninhabited. The rental 
value of the house was calculated by the steward to be lOOiL a 
year, the fine on admittance was arbitrary, that is, two years* 
value — a double fine was demanded for admittance of the two 
nieces — i.e. a fine and a half, or three years' value, being 300/. 
The cost paid for repairs was 450/., the fees of the lawyers for the 
two distant parties and the steward, were upwards of lOOL more. 

" The keeping possession of it and preserving it in a habitable 
state for several years, was a cause of further expense. At length 
a gentleman took it for two years at little more than half the 
estimated value. He soon died, and his widow could not afford to 
keep it, on account of the heavy rates and taxes. It fell back upon 
the nieces, who could never again get anybody to rent it, on ac- 
count of the heavy rates and taxes, so it remained an expense to 
them for management, &c., for several years more. At length the 
deputy-steward consented to take it off their hands at the sum of 
700/., being seven years' purchase on the estimated value, and an 
additional 50/. was allowed them for the fixtures. 

" Here the nieces had paid — 

For repairs --•-.*-- £450 

Extras for sewer, &c« ...->•> 50 

Fines and fees ........ S25 

Lawyers -«----.. 100 

Expenses ......•• 100 

1025 
" And they got for 

Their interest £750 

Rent 120— 870 

Being a loss of ••.•«•• £155 

^* The fine had been resisted as improper for an empty house that 
nobody would take> and it was, after a great deal of trouble and 
expense, reduced; but it might as well have been submitted to at 
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once^ for the cost of the litigation more than counterbalanced the 
reduction, 

^* Here, then, the lord got within a few years one fine of two 
yeais' value, on the admittance of the first ladj ; a double fine, or 
three years* value, on the admittance of the two sisters ; a double 
fine, or three years' value, on the admission of the two nieces i and 
a single fine, or two years' value, on the admittance of the pur*- 
chaser; in. all, ten years' value of a property that sold for seven 
years of such value* 

^ Another case in another manor is one of parties in a more 
humble walk of life. The lord granted a slip of ground on the 
xoadside^ (parcel of the waste of the manor,) to a man who run up 
a cottage and made a garden. The price paid was at about twenty 
tiines the intrinsic value of the land per acre. 

^* The grantee soon sold to another person, who was admitted, 
and paid two years' value as improved, and ran up another cottage. 
He sold again to a third, who paid two years' further improved 
Taloe, and covered all the frontage with another cottage or two. 
He lived in one and let the others, and at his death he left the 
whole by will to his widow for her life, with a reversion of a cot- 
tage a piece to each of. his sons and daughter. The widow was 
obliged to borrow money to defray the expenses of her admittance 
to the improved property. On her death the sons and daughter, 
being in humble life^ had no means of paying the fines and fees, 
now become heavy, on their admittance, and they were obliged to 
aeU the property to raise, the money. They all sold separately to 
separate purchasers^ who were admitted on paying the expenses of 
the admittances of their vendors to the steward, and the remainder 
of the purchase money to the vendors. 

** Here in twenty years were paid above one hundred times the 
original value of the lord's slip of waste* 

" Another case in another manor occurred where a small bit of 
land, situate on a forest, had been granted by the lord. The grantee 
built a house and made a garden. This passed through several 
hands, and several fines of two years' value, not of the bit of land, 
but of the house and garden, were paid to the lord. At length 
the last holder became ill, illness brought poverty, poverty brought 
distress. The house got out of repair, the garden was neglected. 
The poor man and his wife thought it best, as the house was their 
own, to keep a roof over their heads as long as they could, though 
it got worse and worse every year, and at last was hardly a house 
at all. The neighbouring foresters, from its miserable state, con- 

o S 
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daded tbat it was in Chaneer^, and began to exereise tliek'y'to^ 
them, undoubted right to carry it away brick by brick. At lengtb 
the poor man died. The widow could not raise money to pay the 
fines and fees on her admission. The lord, on a representation of 
the circumstances, generously consented to forego the fine on her 
admission, and admit a tenant if she could find a purchaser, on 
payment of his fine and fees only. The fine b^ng arbitrary — i. e,' 
two years' value, and the fees heavy, nobody could be found who 
would give the money, as the house would have had to be rebuilt^ 
iEmd the estate reverted to the lord. 

** Recently, in another manor, on a property comprising tcir 
acres, the following sums were charged within a space of fourteen 
years:— 



Fine, two years' rent - - - . 

„ two leasings (former stated not paid) 

Expenses of admission - - * . ' - 

Admission attendance * • . . 



£ 


«. 


d. 


42 





O 


6 


6 


O 


12 


1 


6 





19 


6 


£61 


4 






" Numberless other cases might be adduced, but these are suf- 
ficient. They are not fanciful sketches, but actual occurrences." 
(Pp. 51—54.) 

Several similar cases have come to our knowledge in which 
the tenant has paid more in the shape of fees and fines than 
the land was worth. 

Mr. Dean thus alludes to some of the difBcultles in efifect- 
ing a general enfranchisement : — 

^' It may be out of the power of some of the tenants to pay the 
sum required for compulsory enfranchisement ; in . this case the 
price should be ascertained, but instead of its being paid at oncey- 
an equivalent annuity should be substituted for a limited number 
of years, or for the life of the lord or the tenant, to which the 
property should be made liahle in the shape of a rent-<:harge." 
(P. 54.) 

We would further suggest, which is indeed alluded to 
afterwards by Mr. Dean, that power be given to the Com- 
missioners to order that the payment even of a rent charge 
should commence when the next act or event at which a fine 
or other payment should becoipe due. ' 
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Mr. Dea& next enlarges on some of the objections to tbe 
tenure. 

" The objections to copyhold tenures generally are, .that tlie 
influence of tbe lord and certain fines prevent a free and the most 
advantageous enjoyment of copyhold lands, and the mines and 
minerals beneatb, either with reference to their own personal 
interests, or to meet the requirements of the times. That tbe ex- 
actions of farmers or speculators in manors have been tbe source 
of oppression to tbe copyholders for a great length of time ; that 
in many cases tbe interest of tbe lord is merely nominal, while 
that of tbe copyholder is a substantial one ; that relief should be 
afforded tbe copyholder, as great benefit has been conferred upon 
lords of manors, and not to the tenants, and this is especially the 
ease by tbe statute of Charles 11., whereby their manors were en- 
franchised at the expense of the public by the grant of an here- 
ditary excise in tbe enclosure of commons and tbe enfranchisement 
of their lands from the payment of tithes. Other objections are, 
that the customs of manors are not uniform, but that they vary 
considerably in different parts of the country, and the tenure un- 
certain : for instance, in tbe manor of Taunton Dean, * one yard- 
land of bondland' passes the largest copyhold estate, although a 
yard-land of bondland is nominally only forty acres ; and this evil 
is only partly corrected by a reliance on the accuracy of having 
witnesses who, by accident, by hearsay, or by a personal know- 
ledge of the locality of the lands, can explain and identify the 
lands to purchasers. That as to descent in this manor is very ob- 
jectionable, as tbe second husband, a stranger, becomes entitled to 
tbe first husband's estate by virtue of marriage, to the exclusion 
of tbe issue of tbe first husband. This frequently arises, and tbe 
authority of the lord must be obtained before tbe tenant can de- 
aiise his land for a term of years. Another objection is, that the 
frequent intermixture of copyhold and freehold lands is frequently 
the cause of confusion, expense, and litigation. 
. '* In tbe north, and in many other parts of England, it is no unr 
unnsual occurrence to find in the same field land held by freehold, 
eopybold, and customary tenures, and also land held on lease both 
for years and for lives, and in numerous instances no one parcel of. 
Ihese several lands can now be identified. 

" The objections to heriots in particular are, that tbe lord may 
seize as a live heriot the best horse, ox, or other animal, and as a 
ehattel heriot the most valuable article, belonging to the tenant 
t^pon bis decease^ although tbe oopybold tenement may not be 

o 4 
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worth 10/. Here is an' arbitrary power given to the lordi quite 
at variance with all notions of civilization, and one in which the 
benefit conferred is not equivalent to the injustice inflicted ; it 
moreover has a tendency to create ill will and strife among neigh- 
bours, and to demoralise men's minds, as it may lead the repre- 
sentatives of deceased persons to defraud the lord of his daim, by 
disposing of the animals or chattels, by driving the former out of 
the manor, and secreting the latter. It is a power not very com- 
monly exercised by the lord, but there are instances where very 
valuable horses and other animals and horses have been seized, 
and this within our own knowledge, and in two instances very re- 
cently. In one instance, about twelve months since, a horse of the 
value of 60/. was seized by the lord as a live heriot." (Pp. 56, 57.) 

We have understood that in the present year, on the 
death of a baronet, well known in the sporting world, two 
valuable race-horses have been seized as heriots; and this, 
although the owner did not live on the manor, but only held 
some land in it. This seizure will, we apprehend, make 
many converts in Parliament to the cause of Enfranchis- 
ment. 

We shall now give Mr. Dean's suggestions for arriving at 
the money value of the interests of lords of manors, which, 
considering his experience in such matters, are worthy of 
attention. We apprehend that this is the only part of the 
subject on which much information is now required : — 

'^ In some manors, the courts are held at the old mansion-house, 
or baronial form, where a good entertainment is provided for tbe 
suitors as well as the Court : this is sometimes expensive, and all 
falls on the lord. 

" The value of the fee for enfranchisement may be estimated at 

the number of years* purchase usually allowed, where land is taken 

for public purposes, under an act of parliament ; that is, supposing 

the money value of the vested rights to have been first ascer- 
tained. 

" Clause 23. of the Enclosure Act, 8 & 9 Vict, c 1 18, says, with 

respect to the proportional interests of lords of manors of * any 

land subject to be enclosed under this Act, or in case there shall 

be several lords of a manor, or lords of several manors, so interested 

in any land subject to be enclosed under this Act, the proportional 

value of the respective interests of such lords shall, for the purposes 

aforesaid, be estimated in such manner as the Commissioners ma^ 
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direct/ And Clause 76« of the saihe Act enacti^ <tbat aft^r the 
several allotments have been set ont> and all expenses paid, the 
valuer acting in the matter of any enclosure shall allot and award 
unto the lord of the manor so much of the land proposed to be en-* 
closed, as in the judgment of the valuer shall be equal (quantity 
and value considered) to such a part of the residue of such land as 
shall be proportioned to his right or interest therein, according to 
the directions of the provisional order of the Commissioners, in 
lieu of his right and interest in the soil of the said land/ &c« 

** Lords of manors having no ancient land within their manors, 
or having but a life estate, were found unwilling to agree to en 
closures, from a reluctance to expend the capital required for the 
creation of a new farm, as buildings, fences, drains, roads, &c., 
ivill often require an expenditure for which they could obtain no 
adequate return. This section enables the commissioners to make 
it a condition of their provisional order that the lord shall receive 
a perpetual rent-charge, instead of an allotment. This rent-charge 
is to be fixed, and not, like the tithe rent-charge, to vary with the 
price of corn ; as the reasons which induced the Legislature to 
make the tithe rent-charge a corn-rent ; obviously do not apply to 
a sum fixed as an equivalent for the value of a known quantity of 
land. By the 12 and 13 Vict c. 83. & 5. the lord's right to quit- 
rents, ishief^-rents, and heriots, may, with consent of the lord, be 
extinguished by allotment ; and by the 11 and 12 Vict. c. 99. s. 3, 
allotments on an enclosure of less value than five pounds may be 
compensated in money. 

*^ These clauses are worthy of consideration in legislating upon 
copyhold enfranchisement, as, should compulsory enfranchisement 
become the law of the land, it may be found convenient to copy- 
holders to satisfy the lord for the value of his fee by a portion of 
the property enfranchised, rather than by paying it in corn or 
specie, especially where the property is of great extent. 

" In the two cases that we have detailed at pp. 52, 53. [202-4.], 
the lord's interest is greater than that of the tenant's ; therefore, tho 
tenant had better give up his interest in such property, rather tliaa 
be compelled to enfranchise it, unless the plan, or some such plan, 
of apportionment or commutation, hereinafter suggested, be acted 
upon. Here is an instance of the importance of well weighing 
the propriety of enforcing enfranchisement in any other manner. 

** Enfranchisement is most needed in respect to lands lying in the 
immediate vicinity of large towns, and, in consequence, well suited 
for building purposes ; for as these lands would be greatly en- 
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haiicdd in value by being freed from the payment of honofs, ar- 
bitrary fines, hc*j and would^ on enfranchisement, beoome of fr«e« 
hold tenure, it would answer the purpose of the tenant to enfran- 
chise them; but it is very questionable whether it would not 
better suit the owners of copyhold farms or large estates to have 
them commuted instead of enfranchised. 

• *' The principle on which to calculate the interest of lords of 
manors \& indeed a difficult one, for supposing the value of heriots, 
fines, &c., to be agreed upon, the average duration of a copy*, 
holder's life, and the average time he is able to hold his estate, 
are very uncertain points. 

' ^^ The registrar-generaFs reports, however, for the district in 
which the manor lies, may assist with respect to the duration of 
existence. 

'< Should compulsory enfranchisement become a government mea- 
£nire; every lord of a manor should be required to make a return 
to parliament of the amount and value of all the fines, quit-rents, 
tolls, heriots, &c., that he has received for a given number of 
years, and the average of these years ought to be taken as the 
annual value, and his interest should be deemed to be a certain 
number of years' purchase of that annual value. 

• ^* A return should also be made of the amount at which all the 
tenement holden of the manor are valued on the rolls or in the 
books, and every tenement should bear its proportional share only 
of the sum at which the lord's interest should be fixed, and should 
be ascertained by the common rule of proportion, thus : — if £ 
(the total value of the lord's interest) gives £ , what should 
£ (the value of the separate tenement) pay. 

• ^^ One reason for taking the lord's interest at the present value 
of the whole property is, that though some of it may be situated 
so as to be susceptible of an increase in value by being appro- 
priated to building purposes, other parts may become depreciated 
in value by the very exaltation of the former, therefore each 
tenant should be assessed at a proportionate part of this whole, 
according to the value at which the holding is estimated on the 
oourt rolls. This depreciation in value is iUustrated in the case 
we have alluded to, respecting the two nieces noticed at page 52. • 

'* The value of heriots, even when the length of time ere they 
fall 'due has been ascertained, is another difficult affair. The 
Value will be found to vary from 150/. to 3/. Again, with res- 
pect to the length of time ere the lord is entitled to receive it, 
this may be ascertained by. examining the court rolls of tlie^ 
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manors whoreih heriois ore payitble, and ascertaining the sumst 
paid in lien of them within a certain number of years. > 

' '^ Should snch an examination of the court rolls be made, it will 
be fonnd that the total amount paid for fines and fees in some 
manors is large, while those in purely agricultural districts is^ 
eomparatively trifling. In a manor we know, comprising up wards ^ 
of 7000 acres, and nearly all of which is copyhold, the fines paid, 
during a term of four years amounted to less than 40iL In diia* 
manor, faeriots and the usual fines are payable. 

^Heriots in kind, or best beast, might be valued at 151. each.. 
This sum has been decided upon, after having fully considered' 
the question^ and would be equal 1^ that now received on an aver- 
age for such right. 

, "We iiave known several instances where steps have been 
taken to deprive the lord of this right, and, on the other hand, we 
have stated cases where the lord has seized valuable animals. 

" With respect to compound heriots, they might be valued by 
agreeing upon a fixed average length of time ere they occur, 
ascertained as before noted. The value of heriots where tenements 
are multiplied, when valued, should be apportioned among the 
different tenements. 

" To obviate these objections, the money value of die lord's 
interest for all his claims for fines, fees, heriots, reliefs, &c., should 
be ascertained or decided upon, and the property made liable to it 
in the shape of a rent-charge for a limited number of years, or for 
lives to be nominated. The estate would then become equal in 
value to freehold, less the rent-charge. It would, moreover, enable 
the owners of copyholds to sell or let their property for building 
and other purposes, which they cannot now do except under great 
disadvantages in comparison with freehold tenants. 

" By the 14th section of the Copyhold Act, 4 &^ 5 Yict. c. 35. 
the amount of every rent-charge may be specifically stated in the 
agreement^ or separate rent-charges may be agreed upon between 
the lord and any one or more tenants ; or the agreement may pro- 
vide that the entire rent-charge, though stated therein, shall be 
sul^ect to increase or diminution, by the valuer or valuers to be 
appointed at such a meeting for commutation, as mentioned in 
section 24. (or if not so appointed within six months, then by the 
Commissioners as mentioned in section 38.), to an amount per 

# . . . . ■ • . * . 

centum to be therein expressed, or that the separate rent-charge 
shall be subject to increase or diminution, to a given amount per 
<$e&tam, In certain eventsto be specified; and it may detevmine 
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the apportionment for each tenant, or provide that tlie entire rent- 
charge, or the apportionment thereof, sliall be fixed by the valuers, 
subject to the approbation of the Commissioners ; and may also 
stipulate that so much of the rent-charge to be apportioned in 
respect of the lands of any tenant, as shall be in lieu of fines, or 
other manorial rights, to which such tenant would not be liable 
thereafter during his tenancy, shall not commence until the period 
of the next act or event ou which a fine, or such other manorial 
right, would have become payable or du«, and that the amcmnt of 
auch rent^charge shall be then increased accordingly. This may 
probably be found useful, should compulsory powers for enfran- 
chisement of copyhold property, or commutation be given." (Pp^ 
66—71.) 

Mr. Dean then prints the bill of the present Session^ and 
says, that he is anxious that opposition to it should be 
removed. ^^ His object in writing has been to popularise 
the subject, and to offer suggestions not to throw impedi- 
ments in the way of measures calculated to be of public 
utility." This is also our own view, and we believe that the 
Select Committee have now before them materials which 
will enable them to frame a measure which will meet the 
justice of the caire, and will permit them to satisfy the well- 
founded expectations of the public in this matter. In their 
last Report we observe that the Commissioners say that " the 
enfranchisements effected during the last year exceed in im- 
portance and extent those effected in any preceding year 
since the Commission was established." We have no doubt 
Ihey have now obtained an amount of experience in such 
matters as will enable them to deal with any larger measures 
committed to them* We only hope that an ample discretion 
may be committed to them in difficult case^ and that their 
hands will not be too closely tied up. We may venture to 
express a wish that Mr. Freshfield, who has jiist been re- 
turned to the House of Commons, may be added to the 
Committee. He is well qualified to assist its deliberations. 

We shall conclude with some suggestions made by a gen- 
tleman of much experience ou this subject, which may form 
a basis for legislation. 

<' That it i^ highly deisir^le that all l^nds should be held in. 
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free socage, and that, facilities having existed for the enfran* 
chisement of copyholds for some years, it has now become 
advisable to introduce the compulsory principle, under certain 
guards, and restrictions : 

'^ That it is expedient that a majority of tenants should 
be able to compel the lord to eiFect an enfranchisement ; or 
the majority, in number and value, of the tenants should be 
able to compel the minority to accept an enfranchisement 
from the lord, the consideration for the enfranchisement not 
to be paid or conveyed until the next act or event in which 
a fine, or other render or payment, would be made : 

*' That the number of tenants who may compel a lord to 
enfranchise shall be at least six : 

^^ That the Commissioners shall have a discretionary power 
to divide manors into districts, and that such districts, when 
80 made, shall constitute a manor within the meaning of the 
act: 

^^ That where the tenants compel the lord to enfranchise, it 
shall be lawful for the lord to state the nature of the consi* 
deration for the enfranchidement which he prefers (the 
amount to be r^ulated by the Commissioners), whether as 
rentpcharge, a sum in gross, or land, and that the enfran* 
chisement shall be effected on that basis: 

*' That where a tenant is compelled to accept an enfran-* 
chisement, it shall be lawful for him to state the nature of 
the consideration for the enfranchisement which he prefers, 
whether rent-charge, money in gross, or land, and that the 
enfranchisement shall be effected on that basis." 

It may be useful to add the heads of the bill now before 
the Select Committee : — 

As to Commutation. 

Preamble recites 4 & 5 Vict. c. 35,, 6 & 7 Vict c. 23., and 
7 & 8 Vict, c 55. 

Description of Manorial Rights which may be commuted on 
Application of the Lord or Tenant, sect. 1. 

Proceedings for compulsory Commutation on Application of 
Lord or Tenant, 2 — 6. 

Correction, with Consent, of Errors in Instruments of Commu* 
tatron ; Evidence of such Commutation, 7, 8. 
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' DIteotioBe for Guidnnceof Gomn&isiBipiierS) and for faeilitalinj; 
^heir Idquiriesf and ha to Expenses (under Proceedings for a Comr> 
pdutation), 9-^22. 
'Effect and Consequences of Commutation, 23 — ^26, 

• -Proyisipns concerning Recovery of Consideration, and charging 
same on the Lands commuted, 27. . 

Incorporation of Provisions of former Acts as to Cotniiiuta- 
tion, 28. . 

As to Commutations and Enfranchisements* 

Meetings may be called of Lords or Tenants of Manors for the 
Purpose of agreeing on Terms of Enfranchisement ; and at such 
Meetings the Lords and Three Fourths in Number of the Tenants; 
and Three Fourths in value of the Interests, in the Manor, may 
agree on Terms for the general Enfranchisement, 29. 

* Terms on which Agreements may be made, 30. 

' Provisions in recited Acts concerning an Agreement for a 
general Commutation . applicable to an Agreement for Enfran- 
chisement under this Act, 31. 

Provisions in recited Acts relating to an Enfranchisement to 
apply to an Enfranchisement under this Act, 32. 

Commutation or Enfranchisement may be for Rent-charges or 
Fines fixed, 33. 

Instruments of Commutation and Enfranchisement to be con- 
clusive, 34. 

Provision for Apportionment of Considerations ; for joint Lords ^ 
and Exceptions out of the Operation of the 'Act, 35 — 37. 

Miscellaneous Provisions. 

Agreements, &c., exempt from Stamp Duty, 38. 
Provisions for fixing and taxing Steward's Fee^, 39, 40. 
Incorporation with former Acts, 41. 
*" Short Title; 42. 



ART. XIL — LETTER. OF LORD DENMAN ON THE ' 
' EVIDENCE OF PARTIES. 

. T^G THE Editor of the Law Review. 

Dear Sir, — Beii^ still disabled from attending in my 
place in Parliament, I req^uest permission to niajke known in 
your valuable Journal, my sentiments on the important bill 
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flow peDbding before the Hoase of Lord% on the reception of 
the Efidence of Partiea» 

In the outseti however^ I must ftdmit that I have no judi^- 
dal experience to report^ as, indeed^ none can exist with 
respect to a Bysiem which has not actnallj been tried : my 
only title to be heard arises firom a general acquaintance with, 
and much consideration of, the subject, combined with an 
ardent desire to contribute to tiie safe improyement of our 
judicial system. I have frequently discussed it in a corres- 
pondence with Lord Brougham ; have ui^ed and sifted all 
the doubts which have occurred to me, as to the expediency 
of the change proposed ; and have ultimately come to a clear 
and decided opinion that that change will be beneficial, or 
rather, that it is necessary for the discovery of truth, and the 
promotion of justice, and will greatly tend to prevent the 
crime of perjury, and ultimately to extinguish unjust litiga* 
tion. 

To e^i»t particularly into the argument would be super* 
flttoufl and almost impertinent, as Lord Brougham's speech is 
before the public, and will, of course, l^command attention. 
Whoever wishes to enter into more details, will find them 
admirably discussed in the tract of my friend, Mr. Amos, 
illustrated as it is by actual experience of a state of things 
perfectly analogous to that which the bill contemplates. The 
same evidence of the same experience has proceeded from 
nearly all the County Court Judges who have enjoyed the 
same opportunity. I would further mention the able letter, 
addressed by Sir Erskine Perry to Lord Campbell, which 
seems to establish the same conclusion both in our eastern 
possessions, and in foreign countries, where the practice hsa 
been introduced, particularly in the Courts of France. 

The hope, therefore, may be confidently indulged, that the 
formidable opposition with which the bill is menaced in the 
House of Lords, will be removed, as my own objections have 
been, by a fuller consideration of the proofs in its favour ; and 
that the candid mind of the Lord Chancellor, when relieved 
from the immediate pressure of overwhelming duties, and free 
to make full inquiry, may acquiesce in the same result at 
which so many of his friends have already arrived. ' 

The evils of the ancient system, which exduded aU infor*- 
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mation from interested witnessed, were glaring and intolerabki 
in Westminster Hall ; and I am able to set forth some mon- 
fitious consequences arising from the defects which it is now 
proposed to remove. Take one example^. The plaintiff is 
the holder of a bill or note, which the defendant, if he signed 
it, is liable to pay. The plaintiff, though he, and he alone, 
saw him sign it, cannot prove the fact, because excluded by the 
rule of law. The defendant is protected by the same law, from 
confessing the fact. On the trial recourse must therefore be 
had to those who know the hand-writing; but no witness is 
at hand who can speak to it with certainty. The defendant 
may sit in Court, and be a spectator of the plaintiff's n<Misuit, 
for want of that proof; and, instead of assisting him to recover 
the sum which both parties know to be due, the law becomes 
his accomplice in converting his creditor into a debtor for the 
amount of the costs incurred in the prosecution of a just 
claim. This, which would hardly be believed, if it were not 
conformable to constant practice, is, perhaps, the extreme 
case; but the degrees in which injustice may be effected by 
this operation of law are innumerable,^ 

I shall abstain from entering on the utility of permitting a 
defendant to be personally examined in the case where be is 
sought to be defrauded by a forged instrument, or where his 
signature may have been obtained under circumstances, known 
only to himself and the plaintiff, which show that he is not 
liable, &c. 

When at the Bar, my experience as an arbitrator was 
considerable. I have no impression of having ever declined 
to examine a party where he was thought capable of giving 
useful information. I know, as the result of inquiry, that 
this is now frequently the case; and I may mention that, 
when, sitting on the Bench, I have heard the witnesses at 

' I ventured, when at the Bar, to denounce the possible triumph of this dis* 
honest suppression, in a short pamphlet, published, I think, in 1828, which the 
Commissioners for the Amendment of the Law printed in their Minutes as my 
evidence. Every suggestion it contained has, in the interval, become law, ex- 
cept the correction of this defect, which is really a disgrace to a civilised coun* 
try. I meditated an Act for empowering the Courts to call on parties whose 
signature appears to Instruments, to admit or deny it. But I trust the necessity 
for such partial measure will be superseded by the comprehensive enactment 
under consideration* 
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fault in making out by inference some decisiye faet known to 
the parties, I have frequently recommended that the cause 
should be referred to arbitration, for tlie single purpose of sub^ 
jecting those parties to examination. The recommendation 
was, in no instance that I remember, declined, and I have 
never heard any complaint of the consequences. 

In the kte debate, a hint was thrown out that it might be 
more proper to call for the opinion of the Superior Judges on 
the bill^ than for that of the gentlemen presiding in our 
County Courts. But it is obvious that the County Court 
Judges speak of an experiment which is actually and every 
day passing before their eyes, while the Superior Judges 
could only report a speculation of their own on a state of 
thii^ which has not yet presented itself to their observation. 
If, however, it shall be deemed advisable to consult the 
Judges upon the bill, I hope that those learned and excellent 
men will be found to have turned their minds to the question, 
and are prepared to pronounce a judgment upon it. I am 
sure that their suggestions will be received with the utmost 
respect and deference, as the product of conscientious candour, 
of cultivated and practised intellect. Their opinions, to 
whichever side they may incline, will assuredly be supported 
with that fulness of reasoning and explanation which will 
enable Parliament clearly to discern their icaport, accurately 
to weigh their value, and ultimately on its own untransferable 
responsibility, decide upon them. 

The delay itself may, however, produce both inconvenience 
aiwl injustice ; and there is this further difficulty of a more 
general nature. To form schemes for altering the laws is no 
part of the Judge's vocation. They have sometimes, to my 
knowledge, felt rather aggrieved by being expected to have 
done so, or required to perform that task. While they are 
bound to certify their practice, and would receive entire credit 
in reporting it, they may well decline to expound their opi- 
nions, or even to form any, on the prudence of reforming it, 
and they may hesitate to submit their speculations to contra- 
diction and criticism. 

The lines of Horace, hackneyed by frequent quotation, on 
account of their true and felicitous description of a certain 

VOL. XIV. p 



SIO Letter of Lord Denman 

phase of humftn aAture, are nmeh mor6 appEoable to Judges 
than to literary or theatrieal oenflon, — 

. ■ <j w CliBitiit periiiie pndoMiB 

Cuneti poene patrM, ca com nprehmders POD«rt 
Quae gnvis JEsopui quae doolus Rosclus egit ; 
Vel quia nil rectum nisi quod placuit ubi ducunt, 
Vd quia turpe putant parere minoribus, et quB 
Imberbes didioere senes p«rdtnda fitteri" 

Besides the oonstant occupation of their minds in their im- 
portant functions^ and the necessity for the undisturbed 
enjoyment of their hard-earned leisure, there are feelings in 
the Judges which must ever strengthen the reluctance to 
assent to alteration. They have administered the law as they 
found it, with implicit confidence, and eren veneration, which 
unite in them with all the obvious and instinctive motives 
for abhorring change. It is painful to condemn the past and 
present. Even if they concur in the projected improvement, 
they had rather that others should be the persons to counsel 
it. What has satisfied mankind so long may be suffered to 
remain during their time, alas I too short at the best. 

Some of the chiefs in our Superior Courts are advanced 
to the peerage, in the expectation, possibly, that in Parlia- 
ment they will propose a remedy for defects made apparent 
to them while presiding over the administration of the law. 
My own activity in such legislation has not been excessive : 
I rather blush for the little I have attempted, and the less 
I have been able to do. But I confess I have felt dis- 
couragement, regret, and even humiliation, at receiving the 
answer of some of my contemporaries to points which I 
have thought it my duty to lay before them. " The prin- 
ciple is perfectly right ; I cannot answer your reasoning, and 
I see the objection to the present state of the* law, and none 
to the change, except that it is a change ; yet I cannot 
bring myself to concur in it." It is a fact on record, which 
will startle existing judges, most of whom probably never 
heard of It, (as I am now travelling forty years back), 
that Lord EUenborough announced in the House of Lords 
the unanimous opinion of his eleven brother Judges, that it 
would be wrong to repeal the law which punished with death 
a larceny to the amount of five shillings in a shop! The 
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cyraole had qot )>een coniulte^i-^it solemnly vplunteered tbia 
fearful ediot Ferhf^pa fvlso every member of ihe present 
House of Peers will be adtonished to hear, that the bill was, 
for that time» rejected. 

I cannot forget one particular fallacy which I have fre- 
quently observed, which tends to increase the aversion of some 
Judges to change. The system which they find, they believe 
to have been established on full deliberation by the wisdom . 
of former ages ; and hence impute to all innovators the arro- 
gance of reversing a decision ; whereas, in truth, the existing 
system is, for the most part, the neglected growth of time 
and accident; circumstances have prevented the revision 
that is now taking place ; and the existing defect has only 
been left uncured because no deliberation has ever been had 
upon it. 

The reasons, however, on which the present law must have 
been founded, probably stated with all possible force injudi- 
cial acts, and by text-writers on the law, admit and require 
free and careful examination. Mr. Amos then most properly 
lays before us Chief Baron Gilbert's deduction of the rule 
excluding parties, as a corollary from the rule excluding inter- 
ested witnesses, because their testimony *' can never induce any 
rational belief.^ Lord Brougham, from the great authority 
of Lord Chief Justice Tindal, and others, proves, that there 
have been on the Bench many exceptions to the adoption of 
this dogma; and, indeed, it is worth while to consider 
whether it is not entirely without foundation. 

On what ground is the assertion warranted, that no man 
speaking with the bias of interest on his mind can speak the 
truth ? Made with respect to ourselves, or any individual of 
our acquaintance, it is an imputation as false as insulting, 
and would be rejected with just indignation. Why must we 
pronounce ourselves so much more virtuous than the rest of 
mankind ? The earlier part of Mr. Amos's treatise furnishes 
a simple and lucid narrative of the various causes which, 
under his own observation, have ensured the triumph of can- 
dour and veracity over the principle of self-interest ; and I 
have seldom read a defence for mankind from one of the 
charges most commonly brought against it more ingenious or 

p 2 
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more just than that contained in those pages. I must also 
bear witness^ as far as opinion goes, that^ notwithstanding 
the frequent contrarieties of testimony observable in Courts 
of Justice, the amount of wilful falsehood, undoubtedly great, 
is far less than is generally supposed.^ 

" Ask no questions, and you will hear no lies," is a ver- 
nacular caution often administered to inconvenient inquisi- 
tiveness. It seems to me to comprise the whole argument in 
opposition to this bill. But no one will advise us to prefer 
darkness to light, because the latter must sometimes reveal 
unsightly objects ; still less will prudence suggest an entire 
abstinence from food, though that is the only perfect security 
against swallowing poison. 

With these views, which I merely state, leaving the argu- 
ment in abler hands, I give in my adhesion to the principle 
of Lord Brougham's Bill, and respectfully thus tender my 
rote for its further progress. 

I remain, dear Sir, very truly yours, 

Denman. 

Ptodoes* April SI. 1851. 

^ I am tempted to wish that Mr. Amos*s tract had ended with his interesting 
and truly philosophical disquisition on this theme. The particular constitution 
ci County Courts, with the amount of remuneration to their various officers, 
and some other matters of which he treats, may be very fit subjects for animad- 
iiersioo, but they are not Ati^ce hci, and hardly deserve to hold a place in such 
superior company. 
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Ths Unt three montbs h«Te been neither uninteresting nor uneTentftil in the 
hkoryof Law Reform. Parliament opened auspiciously. The speech from 
the throne admitted to the fullest extent the evils in the administration of Law 
and Equity, the necessity for their remedy, and implied a promise by Govern- 
meot to bring in the necessary measures. The subject of Registration of Titles 
vas also mentioned by Her M^esty. On the last subject the pledge has been 
fulfilled, and we have already alluded to Lord Campbell's bill on this subject, 
but in the other great departments little or nothing is to be reported. The 
whole subject has been handed over to two Commissions, the defective constitu- 
tbn of which we pointed out in the Postcript to our last Number ; and the 
bill announced, but not yet introduced, by Ix>rd John Russell, for the Reform 
of the Court of Chancery, is certainly the most homccopathic dose of reform ever 
attempted to be administered. It is useless to speak further of what will never 
see the light; which was disowned forthwith, both by the Attorney- General 
of the day (Sir J. Romilly) and the Lord Chancellor. The gulf, then, still 
remains open, and it will remain unclosed until something effectual is done. 
We turn with pleasure to those acts of the Government to which we are happy 
to render our humble tribute of praise. We highly approve of the filling up 
the Vice Chancellorship vacant by the retirement of Sir James Wigram, and 
the selection of his successor is highly honourable to all parties. Sir George 
Turner will, if we mistake not, fully sustain the reputation acquired at the Bar 
on the Bench. We also heartily rejoice at the promotion of many tried and 
useful Law Reformers to the eminent places in the State. That Government 
cannot be said to be averse to the judicious but thorough reform of the law, 
which makes such appointments as the following : — 

Sir John Romilly, Master of the Rolls ; 

Sir Alex. Cockburn, Attorney- General ; 

Sir W. P. Wood, Solicitor- General; 
nor are we less pleased to find the merits of other friends of the good Cause 
thus admitted by the Government : — 

Mr. M. D. Hill, Commissioner of Bankruptcy ; 

Mr. Headlara, Vice- Chancellor of the Duchy of Lancaster. 
Nor have the Law-amenders been forgotten in Scotland : — ' 

Mr. Rutherford, Lord of Session ; 

Mr. Macniel, Lord of Session ; 

Mr. Moncrieff*, Lord Advocate. 
The promotion of these gentlemen (all of whom have given in their adhesion 
to the cause of Law Amendment, their zeal for which they have proved by many 
deeds,) shows that a steady adherence to Law Reform is no longer a reason for 
exclusion from, but rather an introduction to, ofHce. At the same time we cannot 
but regret to find the Lord Chancellor frequently ranged among the adversaries 
of Law Amendment. Perhaps more is made of thb by those " who love dark- 
ness rather than light," tlian is necessary, but there is enough to give pain to 
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his friends and admirers, among whom we have always been proud to range 
ourselves. Lord Truro will, however, do well to consider whether he has in- 
creased his influence in the House over which he presides by the course which 
he has taken on some recent occasions. He has nobly and most eloquently 
defended the cause of progress on many occasions, and he is doubtless surrounded 
by men who would separate him from this portion of it ; but if he only applies 
his own manly and vigorous mind to the subject, he will find that it is impos- 
sible to resist the onward march now demanded by the country ; that it may 
be guided but cannot be averted, and that the legal institutions of the country 
can Duly be preserved by timely but extensive measures of improvement. The 
real griefs of the suitor must be redressed, and the country is determined that 
tills shall be done ; and although the remedy may be deferred for a time, yet 
the day of triumph is not far distant. No cause, indeed, has been so losing a 
one as resistance to Law Reform — -the enemy have lost every point; they have 
been driven step by step out of every one of their defences, until they have not 
a word to say but vague denials and empty generalities. To all the propositions 
of the Law Reformers they can only oppose reasoning now exploded in all other 
arguments : this might be sufficient, ad it was in the days of Lords Eldon and 
iE^Uenborougfa, when m^'orities were ever ready to support such arguments ; 
but this is no longer so, and in both Houses of Parliament " Law Reform " is 
a watchword under which governments s\te beaten and ministers may be over- 
turned. We have no fear, then, for the success of the cause which can only be 
for a moment delayed ; but we should deeply regret to find persons whom we 
for so many reasons esteem and venerate, led even temporarily to allow them- 
selves to be ranged in the failing cause of opposition to those changes which 
time 'and altered circumstances have rendered necessary in our juridical insti- 
tutions. 

The fact is, the doom of our existing legal precedure is already pronounced. 
When the County Courts Act of 1849 was passed, the battle was won, and the 
rest is a mere question of time. The public are now admitted into the 
enchanter's circle, and begin to feel interested in and to understand the question. 
Tf the Superior Courts are not reformed, they will be set aside. They may 
still incumber the country, but the suitor will not resort to them. The next 
proposition will be to extend these courts to actions of 100^ ; and, this point 
once gained, the central system for the administering justice is at an end. 
There will be, then, no sound reason for imposing any limit on the County Court : 
the judges may be inferior ; may be in fact all that the Lord Chancellor has said 
that they are ; but the public prefer them, with all their faults, to thejudges of the 
Superior Courts : the suitors know what suits them best, and they have a right 
to choose, especially as they pay for them. It has been a point disputed by 
casuists whether good laws administered by bad men are better than bad laws 
administered by good men, and the public are disposed to decide this question. 
They like the procedure of the County Courts, which throws over the techni- 
calities and delay of the Superior Courts ; and they care very little who it is 
that administers cheap and untechnical law. In the one set of Courts the causes 
go oft on points they cannot understand ; in the other, even if the judge is 
against them, they can understand what he means to say. The public have, 
in fact, already decided the question : and, as these Courts are practically supe- 
seding the Superior Courts of Common Law, so they are destined shortly to 
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8up«nede the Superior Courts of Equity. There ii, indeed, only one thing 
that ein saTe the Superior Courti,— that is, timely and effectual reform. \¥e 
bdiere that the profession begins to pereeive this great truth ; and we hope that 
the last man who admits it will not be the Lord Chancellor. 

The whole machinery for the administration of justice requires to be rerised, 
with the view of rendering it at all available for the public sertiee, and eonneeting 
it more closely together. When this is done, it will be found that, at the time 
thst some members of the great fhmily of the law are overburdened with work, 
others have little or nothing to do. If all were properly employed, little 
addition to the judicial strength would be required. If the judges were not 
embarrassed by technical distinctions between Law and Equity, and the judge 
worked out his own decrees, we should not hear so much of unoccupied judges 
and ruined suitors. There is no circumstance so satisfiutory to us as that of 
the public now taking an evident interest in these subjects. 

It is very unfortunate that the House of Lords rejected, at least caused to be 
withdrawn, the arbitration clauses from the County Courts Extension Bill. 
These are intimately connected with the great system of «»-feeA»iea/^ or not urd/, 
as contra-distinguished from technical judicature^ to recommend which was one 
of the great objects of Mr. Bentham's labours, and which is daily finding more 
favour in the eyes of reflecting and enlightened lawyers, as it is daily more and 
more recommended to the community at large, by the severe inflictions upon 
suitors, from the excess rather than the abuse of the technical plan. The insti- 
tution of Chambers of Commerce, however, is the great triumph of the rational 
system ; and it is certain that incalculable benefits have been conferred by that 
institution wherever it has found a place. In the debate upon the County 
Courts Bill, Lord Brougham described the nature of those tribunals, of which, 
both in France and Belgium, he could speak from positive knowledge, con- 
firmed by the testimony which he had of eminent lawyers in both countries, 
though^he did not consider that in this country the introduction of such a 
Court should be attended with a law making it compulsory to be^n there. 

Generally speaking, the course is for lists of merchants and tradesmen of 
respectability to be recommended by their bofly at large, and chosen by the 
Government out of three lists, to act for a year or other limited period. The 
Court {Tribunal de Commerce') consists of three, who all act without a salary, or 
any emolument whatever. A clerk alone (greffier) is paid by the State, and 
he alone is a professional man. Before this Court all mercantile causes, with 
few exceptions, are brought in the first instance ; and an appeal lies to the 
Superior Courts, unless in some few excepted cases. On matters of law or of 
form, an ultimate reference is had to the Court of Error ( Cassation). 

It is very satisfactory to find that before any mention was made in Parlia- 
ment of this Institute, mercantile men in the city had been alive to its great 
value. An association, the formation of which we owe to the exertion of Mr. 
I^yne, has been tor some time in active operation ; and we wish his labours, and 
that of the body, all manner of success. 

Hie President of this body is Lord Wharncliffe, who, with Lord Beaumont, 
are most efiicicnt friends of the cause of Law [Amendment in the House of 
Lords. 

In the House of Commons we hail a great accession to the cause in the 
person of Mr. Bethell, the new member for Aylesbury, who has already shown. 
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as our own pages will bear witness, that on the subjects of I«gal Education 
and Law and Equity Procedure, he is capable of taking views at once compre- 
hensive and practical. From him we are sure that the cause of Law Amend- 
ment will derive the greatest benefit 

In mentioning the useful and judicious friends of this cause, it is proper to 
notice the death of Lord Langdale, who did not long enjoy his retirement. The 
particulars of his life have been given in the newspapers. We may probably 
notice, on some future occasion, his career as a Law Reformer. This would 
have been more distinguished if he had had more energy of character. As it 
was, considering how much was expected of him,*and how nmch he really 
could ;have performed, he has left but little to remind posterity that he was a 
most distinguished Law Reformer. A few months before his death he avowed 
his conviction in the House of Lords, that *' Nothing could be considered to be 
effected until the I^ws of England were codified." There can be no doubt 
that had he been in the House of Lords on the 11th of April last, be would 
have given in his willing adhesion to^the Bill for admitting the Evidence of 
Parties. Lord Brougham's Speech on this occasion has now been printed, and 
is published by Ridgway. As the debate was very imperfectly reported, we 
shall add a note of what passed, which we have ascertained to be correct. 

The Lord Chancellor objected to the second reading, the main part of the 
bill, approving of the other parts. He chiefly relied on the examination of 
wives against their husbands, which he considered as now for the first time 
proposed to be introduced into the practice of the law. 

Lord Brougham showed, by reading the 8Srd section of the statute of 1846) 
under which all County Courts now act, that a wife may in every case now be 
examined against her husband, and that this is notoriously the daily practice. 

Lord Campbell (Chief Justice) expressed his opinion in favour of the pro- 
posed improvement in the law, and argued strongly against having one rule for 
causes above 50/. and another for causes under .50/. His lordship reserved the 
power of modifying his opinion, should he on further consideration deem it 
right. 

Lord Cran worth (Vice- Chancellor) expressed his decided opinion in favour 
of the measure, and argued in that sense. 

Both he and the Lord Chief Justice expressed an opinion that it might be 
well to consider whether the testimony of the wife as against the husband, 
should not, by a change in the Act of 1 846, be excluded ; both these learned 
Judges agreeing that it would be improper to prevent her from being called to 
support the husband's case. 

Jpril 28. 1851. 
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ART* L — FIRST REPORT OP THE COMMON LAW 

COMMISSIONERS. 

Copy of the First Report of Her Majesty^s Commissioners fof 
inquiring into the Process Prcuitiee and System of Pleading in 
the Superior Courts of Common Law, 1851. 

The !Report of the Common Law Commissioners has at 
length been presented. Considering the great ability of the 
gentlemen to whom this duty has been intrusted, and the 
great pains which they have bestowed on its performance, it 
i^ vexatious to think that so much labour should have been 
expended in devising an elaborate scheme which is never 
likely to become the law of the land. Isolated suggestions 
of a very valuable nature there undoubtedly are, but these 
are mostly of a negative character. The Beport commands 
our assent so long as it is concerned with sweeping away 
abuses, but fails in the task of reconstructing that which it 
has demolished. This arises from various causes, some of 
which were, while others were not, in the power of the Com- 
missioners. The plan of the Commission itself was too 
narrow. Listead of appointing two separate commissions to 
inquire into the separate procedures of Law and Equity, and 
thus begging the question as to their permanent separation, 
it would have been better to have appointed a single com- 
mission to examine into them both, with the view of ascer* 
taining whether it be necessary to perpetuate the distinction. : 
This clearly is no fault of the Commissioners. But they are 
fairly responsible for the manner in which they have con* 
ducted their inquiry and for the erroneous principles^ by 
Vol. XIV August, 1851. Q 
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adhering to which they have so materially impaired the value 
of their labours. 

They have determined to build on the old foundations. 
Except so far as they expressly abolish the ancient system 
of pleading find practice, it is to reniain. We believe it 
would have been much easier to have invented a new system 
altogether than to have composed one partly of new and 
partly of old materials. Such a course throws difficulties in 
the way of the learner by obliging him to make himself 
master of the old rules in order to understand the effect .of 
the new. Thus general demurrers are permitted by Eule 3?., 
and special demurrers^ except in cases of uncertainty, dupli- 
city, and firgumentativeness, are abolished by Bule 34. It 
will therefore be necessary for the student to make himself 
acquainted with. the dividing line, ctften very indistinctly 
marked, between general and special demurrer, and to study 
cmrefuUy the doctrine of uncertainty, argumehtativeness, and 
duplicity. The knowledge of the old. system will be abso* 
lutely necessary to understand the rule by which it is 
abolished. 

Again, by engrafting new rules upon old much risk is 
ineorred of overlooking matters which ought to be provided 
for. A great number of sueh oversights might be pointed 
out in the present Beport; thus, there ore to be only threes 
oases in wiiich the imperfections of pleadings can be taken 
advantage of. First, when they are generally demurrable; 
secondly, wlien they are uncertain, double, or argumentative; 
and, thirdly, when they are frivolous or vexatious. There 
are, however, many fiiults of pleading which come under 
none of these lieads, and for which the Commissioners pro- 
vide no remedy whatever. Dejgarture is an instance in point ; 
it is not open to general demurrer, nor does it come under 
either of the latter divioona Pleadii^ which profess to 
Miswer the whole, but really only answer a part, offer 
another instance which seems to have been overlooked. It 
may also be observed that the power of awarding a repleader 
seems to be left^ although its existence is scarcely oonsistent 
with the general plan of the Report Nor is it very easy to 
see how. the suggestion of breaches under the statute c^ 
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Williabi tie Thkd is to be provided for under the new 
system. The troth is^ that when it is sought to combine the 
new and the old together, we lose the logical coherency of 
the latter, without obtaining in ezohange the fxdl benefit of 
the enlighiaied piinoiples of the former^ Such a course 
combines the maximum of innovation with the minimum of 
improvement, and haa this peculiar disadvantage, that it 
necessitates perpetual change before the new element can be 
assimilated to the old ; a process in which there is no little 
danger that its more valuable qualities may exhale. 

Passing from what we consider the fundamental error 
which the Report involves, we proceed to consider its sug- 
gestions on their own merits. The first observation which 
occurs is, that the CJommissioners have either done too little 
or too muchd They abolish the forms of action while they 
seek to perpetuate a. system which rests upon them as its 
-foundations. It must be remembered that in the English 
law the particular fomis of action were framed to meet the 
exigencies of society as they arose, and that rules were framed 
with reference to each form rather than to the nature of an 
action in general. Uniformity of process, or the formation 
of rules applicable to all actions alike, is,- so far as it obtains, 
an invention of our own times. It therefore by no means 
follows that, after abolishing the forms of action, and with 
them those proceedings which are peculiar to each, there 
will remBxa the means of adapting the law to different cases. 
The Commissioners have, in some degree, admitted this by 
devoting a separate section to the consideration of a special 
substitute for the action of ejectment. Something of the 
same nature would seem to be required for replevin. The 
£stinction between local and personal actions, and between 
contracts and wrongs, is to be preserved, while the landmarks 
upon which those distinctions depended are taken away. As 
many cases admit of being stated either as breaches of con- 
tract or as wrongs, it is not easy to see by what criterion the 
practitioner is to be guided, nor how the Court is to know 
what judgment to give, without having, as in Equity, the 
prayer, or, as hitherto in Common Law, the form of action to 
guide it. The payment of money into Court presents 

Q 2 
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another difficulty ; as the forms of action to "which this right 
is annexed are to be abolished, we presume it would be 
abolished with them, — a result which can scarcely have been 
intended. So also the Commissioners recommend the pre- 
servation of the common counts ; but when assumpsit and 
debt have been abolished, it is not very easy to see the limits 
within which this compendious form of pleading is to be con- 
fined. The devouring action, as it has been called, of money 
had and received, will speedily burst its restraints and swallow 
up an infinity of cases not now within its reach* The aboli- 
tion of the forms of action implies the formation of a system 
without anomalies ; and if the Commissioners could not re- 
solve to dispense with them, they should have retained that 
system of minute subdivision which is necessary to their 
existence. We rejoice to see the forms of action abolished, 
but we fear those who have made this proposition have 
hardly counted the cost of established formularies and pro- 
ceedings at which alone the abolition can be obtained* It is 
no use to abolish one set of divisions in order to replace it by 
another. The conditions of success in such an undertaking 
are to devise general rules and principles applicable to all 
cases alike, and not to create new and embarrassing divisions 
founded on the characteristics of separate forms of action, 
after the forms themselves have been destroyed. To abolish 
forms of action implies a simple and natural pleading and 
procedure; with this the forms are superfluous, without it 
they are indispensable. It is because a bill in Equity 
has always contained a dear and natural narrative of the 
facts and the request of the party for relief, that Equity 
has been able to administer a jurisdiction far more com- 
plicated and varied than that of Common Law, without 
having recourse to different forms of suit, or filtering its 
discretion by technical and fixed forms of judgment. How 
the Court is to know what judgment to give from among 
those applicable to the different forms of action, we cannot 
imagine, when tlie form of action which was its guide is 
taken away, and the technical form of judgment, which was 
the incident of the exploded fonn, is left. In the same way 
with regard to evidence. Decided cases inform us what facts 
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tvill support particular issues in particular actions. It is the 
obvious intention of the Commissioners to preserve the forms 
of pleading now in use^ minus their fictions and their sur- 
plusage. When these forms are used as declarations of the 
case of the parties, without reference to any form of action, 
how is their precise meaning, and therefore the evidence 
admissible under them, to be determined? Of course, no 
longer by the technical meaning they have hitherto borne, 
but by the natural import of the vTords which they contain. 
An action for money had and received will then be just as 
proper a remedy for money lent after the time of the loan has 
expired, as the present count for money lent, or for goods 
sold and converted' into money by the buyer, as the present 
count for goods bargained and sold. Thus the most distress- 
ing uncertainty will be created, and words will be constantly 
used in one sense and understood in another. We are not 
objecting to the abolition of forms of action, but merely ob- 
serving that so great a change is incompatible with the 
retention, even in a modified form, of the present method of 
special pleading. If we are to abolish forms of action, we 
must abolish with them the cramped and quaint style of plead- 
ing now in use, substitute clear and simple narrative, such as 
is found in every well-written letter, for the art and technical 
forms of the Commissioners ; annex to our declaration a prayer 
of the relief required, and make the judgment an echo of that 
prayer. Such a system would at once show the futility of 
the division of actions, by supplying without it that ample 
and intelligible information which all our subtle distinctions 
are intended, but fail, to produce. We should then see how 
much easier it is to understand a simple statement than the 
rules by which it is sought to be simplified, and having at- 
tained the end, should have no reason to care for the means. 
We no more require multitudinous rules to enable us to state 
a case, than the knowledge of the syllogism to enable us to 
reason, and we cannot better illustrate the embarrassing effect 
of special pleading, than by reference to those scholastic dis- 
putations, in which way argument is divided into major, 
minor, and conclusion. 

Q 3 
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Passing from the fonns of action, we will next consider 
the recommendations of the Conmiissioners so far as they 
purport to be amendments of the more rigorous system 
introduced by the new rules. And here we are met by 
much uncertainty ; for we are not able to say, after a care^ 
ful perusal of the recommendations of the Commissionen^ 
whether it be their intention that the fundamental principle 
of Special Pleading should be preserved or no. That prin- 
ciple we take to be, that every party miist either confess or 
deny every material fact in his adversary's pleading ; and 
that to facilitate this object, whatever is not denied must be 
taken to be admitted. By abolishing special traverses^ and 
the rule prescribing argumentative pleading, they seem to 
have shaken the whole system as it now exists to its centre. 
The admission of an argumentative denial, coupled with the 
fact already noted, of the absence of any provision for pre- 
venting its departure, seems to rob pleading of what may be 
considered its distinctive excellence — the bringing the parties 
to a single issue, either of fact or law. The rule which 
considers all facts to be admitted, which are not expressly 
denied, seems to be repealed by the allowance of an argu- 
mentative denial, and the door is opened for an oblique and 
evasive method of pleading, instead of a straightforward and 
pointed style of allegation. Deprived of this, its distinctive 
excellence, we question whether Special Pleading has any 
thing left worth preserving. The new rules, undoubtedly, 
contain a fair expression of the genius of pleading ; and we 
are disposed to believe that their failure to meet substantial 
justice arose, not so much from any defect in their principle, 
wliich is no other than that which we have designated above, 
ns the fundamental principle of all pleading, — the raising a 
"single issue by obliging each party to confess, and avow, or 
deny, some material averment of his antagonist, or from the 
logical strictness with which, excepting the case of the 
general issue and tlie general replication de injuria, that 
principle was applied, but rather in the inconsistent and 
absurd mass of subordinate technical rules which interfered 
with its agency, and the antiquated and conventional forms 
>Yhich eluded its application. If we thought otherwise, we 
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shonlS be diq>OBed to abandon written pleadings altogeiher; 
since we could have no faith in the truth of a practical: 
whence which becomes impracticable and absurd the more* 
cogentlj its leading principle is applied. The Commissiohers 
thought otherwise. By retaining the common counts, by the 
writ which they substitute for ejectment, and by the prece-^ 
dents which they have appended to their Report, they 
have mfringed on the principle of stating the case on the 
records, which is of the very essence of Special Pleading. 
In the second place, by allowing double replications and re-* 
joinders, they will vastly increase the complexity of the 
record, and depart as widely as possible from singleness of 
issue. They will increase this tendency to multiplication' 
and complexity yet more, by relaxing the rule against in- 
consistent counts and defences. Having thus done all in^ 
their power to complicate the record, and raise as many 
issues as possible out of a given state of facts, they next 
proceed to give to these issues the greatest degree oi exten- 
sion attainable. Each party may deny the whole of the 
pleading of his adversary, and matters may easily be so 
contrived^ as that every averment in a long record shall 
require proof. Let us take an instance. A. sues B. on a 
special contract. B. traverses the whole of the declaratioui 
and pleads, in confession and avoidance, the acceptance of a 
bill of exchange, for instance, and its delivery to the plwitiff 
in payment. A. replies generally, traversing the special 
plea, and for a second replication, plesids presentment and 
dishonour of the loll. B. takes issue upon this fact. In the 
case just put, every single statement on the record would 
have to be proved. The plaintiff must prove his declaration 
and special replication, and the defendant his special plea. 
Now we ask, if these'things are to be, what is the use of a 
system of pleading at all. The tendency of pleading is un- 
doubtedly to save the expence of evidence, to narrow the 
issue to the point in dispute, and to facilitate the stating of 
the whole case upon the record ; but what avail these merits 
if rules are to be framed expressly to counteract them, to 
substitute multiplicity for singleness, to wi^en the <issue 
taken by, oompendious averments; such as money had and 

Q 4 
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reoeivedf to elude the statement of dbe merits in the dedar; 
ration, and to postpone questions of Law till after the eyi** 
dence has been taken, instead of raising them on the record 
in the first instance ? As if this was not sufficient, tparties 
are allowed to plead and demur at the same time, and after 
all these means of vexation and delay have been exhausted, 
there still remains to the defendant his motion in arrest of 
judgment* We do not scruple to say, that so far from being 
sm improvement, these propositions are a caricature of the 
worst abuses of the worst days of pleading ; and that> com** 
pared with them, the new rules, the old system which they 
replaced, or a mere notice of grounds of action and defence^ 
would be greatly preferable. 

The writ which the Commissioners have substituted for 
the action of ejectment certainly sweeps away many ridicu* 
lous fictions, and much harmless absurdity ; but it has left 
untouched the real defects of the action. In these most 
important controversies, pleading abdicates its functions, and 
parties are forced to contend, perhaps, for their all, subject to 
all the risks of surprise, and relying on the opinions which 
Can be formed by a hasty glance at important and complicated 
documents, of whose existence, till then, they probably were 
not apprised. 

' Before we dismiss the subject of Special Pleading, we may 
Iremark, that the difficulties which surround it, though great, 
are not insuperable. Strip a bill in Equity of the charging 
and interrogating parts, and you have the model of a clear 
and informal statement of rights, and an explicit demand of 
fiimedies. It only lacks one thing — truth. Hequire the 
plaintiff to swear to his bill, as the defendant does to his 
answer, and you have all that can be desired in stating the 
cause of action. Then for the defence. We would retain 
the rule requiring the defendant to traverse, or confess and 
avoid, atH} treating every material averment not denied as 
admitted. This would be the only technical rule required^ 
A demurrer on the merits, and an amendment on summons 
of any thing which tends to mislead, embarrass, or depart 
from, the real question at issue, would complete the ma^ 
chinery* There should be, also, the most ami)le powers of 
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ainJEtti&nepfc That whidi would render 6uch ft fiystem ope* 
ratiTe is, the verification of the pleadings on oath, and the 
lequirement which necessarily attends it> that they must be 
expressed in language intelligible to those who have to swear 
to them. This will shorten their length, curtail their 
number, and restrict the extent of the issues taken. Being 
in the nature of evidence, they will partake of its popular 
qualities ; and it will become a question of character with 
litigants, that the statements made by them on oath should 
not be tricky, unintelligible, or evasive. Thus would a con-» 
stant check on the technical tendencies of the pleaders be 
maintained, and every pleading would be subject to a preli- 
minary scrutiny on the part of the party who had to swear 
to it. Without some such check continually operating, to 
demolish one system of technical rules, is only to incur the 
expense and trouble of rebuilding another. We wish to 
place the matter in the hands of the public, and to arm them 
with the power of checking the vagaries of the pleader; so 
that if the system should return to its present corrupt and 
oppressive state, the public will have themselves alone to 
thank for it« 

We now turn to the more agreeable duty of noticing those 
recommendations of the learned Commissioners (and they 
are many), which effect solid and valuable improvements in 
the Law. The proposal to abolish the barbarous and clumsy 
yachinery of outlawry, and to give a power of suing dc* 
fendants Out of the jurisdiction is founded on sound principles, 
and accords well widi the spirit of an age whose express 
mission seems to be to break down the barriers which have 
hitherto Separated mankind from each other. 

The special endorsement on the writ of summons enabling 
final judgment to be signed without a writ of inquiry is well 
deserving of attention. The adoption of verified pleadings 
would very greatly tend to the increase of judgments for 
want of a plea, and would thus render such a rule peculiarly 
useful and important. 

The alteration of the rule as to nonjoinder or misjoinder of 
parties will also, no doubt, be salutary ; but we cannot avoid 
expifessing the hope that such rules may before long be 
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Buperdeded by regulations which shall embrace the questum 
of parties to a suit which shall administer Law and Equity 
as one Code, and do complete and adequate justice. 

The proposition, also, to allow parties to state, without 
pleading a question of Law or Fact, is deserving of much 
praise, though we have been unable to satisfy ourselves 
whether the stating^a question of Law is understood by the 
Commissioners to be identical with statii^ a g^cial case, or 
whether they mean to allow the parties to submit the ques- 
tion of Law which they conceive to be raised between them, 
unencumbered by the facts upon which it arises. Any one 
acquainted with the very frequent failures of justice which 
arise from the imperfect wording of Special Cases, and which 
render them one of the most dangerous expedients in the 
Law, will lean to the latter interpretation, which is fortified 
by the maxim, noscitur d sociis^ since it is manifestly impossible 
to state an issue of fact in the shape of a special case. If the 
controversy between two parties depend upon the estate 
given by a will, why should they be obliged to set out the 
pedigree in such a case any more than they would be under 
the proposed rule, if the question was the sanity of the 
testator? 

The extension of the use of particulars of demand to 
actions of tort must also be regarded as an improvement, if 
pleading is to remain in its present state, though no more 
pointed sarcasm on that state can be imagined tlum is coik^ 
veyed by the admission of the necessity of explaining plead- 
ings which ought themselves to be an explanation. 
- We notice, as another improvement, the abolition of the 
right of certain defendants to plead the general issue and 
give the special matter in evidence, because this is an 
advance in the right direction, though we cannot conceive 
how such rules should emanate from the same persons who 
allow the right of a general traverse to every plaintiff and 
defendant. In this, as in many other matters, we think wd 
perceive symptoms of a compromise between different opinions 
in the Commission, which may account for this as well as for 
some other inconsistencies. 
^ Indeed, all doubts on this point seem. to have ceased jby 
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the counse taken, since the publication of the Report, by one 
of the Commissioners, and that one no less eminent than the 
present Attorney-General. 

Hie Report is dated on the 30th of June, 1851, and is 
signed by all the Commissioners — John Jervis, Samuel 
Martin, A. E. Cockburn, W. H. Walton, G. W. Bramwell, 
and Jas. S. Willes, But, on the 16th of July, folio wing, a 
remarkable debate took place in the House of Comn^ons in 
the Committee on the Evidence of Parties' BilL We quote 
from the Times of July 17. : — 

" On clause 7., providing that in an action at Common Law the 
Judge, on the application of either party, may compel the opposite 
party to allow the applicant to inspect and take copies of docu* 
ments in possession of the former relating to the action, or' to 
procure the same t9 be stamped, in all cases in which a discovery 
might be obtained hy a bill in Chancery, 6r in which the party 
having the documents could be compelled, when commanded, under 
a subpcma duces tecum, to produce them ; 

" Mr. MuLLiNGS objected. A person might bring an ejectment, 
and thereby obtain an inspection of any man's title-deeds. 

" The Solicitob-General observed that the clause was limited 
to cases where a discovery might be obtained by bill in Equity, 
and the object was merely to avoid the expense of a bill. True, 
the Common Law Judges would have to determine a question of 
!Ek][uity, but incidentally they had already to do so occasionally. 
He looked at this as the coi;nmencement of a most important 
course ; there was a clause in the Patent Law Amendment Bill 
with the like tendency, giving power to Courts of Law to proceed 
by injunction. It would be a most important principle, if we 
determined -that wherever a Court of Law had jurisdiction over 
the subject-matter it should exercise all the ancillary jurisdiction 
that (we understood) a Court of Equity would. 

" The Attorney-General apprehended that the applicant under 
this clause would be required to show the nature of the deed he 
wanted, and why he wanted it. What was desired was to get rid 
of expense, and to have a short, simple, summary mode of pro- 
ceeding, instead of the dilatory and expensive bill of discovery. 
He (the Attorney* General) joined with the Solicitor^ General in 
hailing this as the commencement of a new era in our judicial prO' 
ceedings. He hoped we were gradually getting in * the thin end of 
the toedgcy^ anit that we should eventually have that 
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FUSION OF Law and Equity, without which the pubuc 

WOULD NEVER BE SATISFIED. 

" Mr. Henley thought the first part of the clause proper enough, 
but not the last part, which seemed to contemplate the inspection 
of all documents that a party could be compelled to bring into 
Court under a subpoena duces tecum. You could compel a man 
by that writ to bring all his deeds. 

^* This part of the clause was struck out. 

" Mr. S. Wortley set a great value upon this clause. It was 
most desirable, at all events in this instance, so far to break down 
the barrier between Law and Equity as to prevent the glaiing 
injustice of a man being driven ^ from pillar to post,' going into a 
Court of Law and being told his remedy was in Equity, and going 
into a Court of Equity and being told his remedy was at Law. 

" The clause was then agreed to." 

This conversation is of the greatest importance* The 
Solicitor-General was guarded in his remarks. He expressed 
an opinion only, that wherever a Court of Law had jurisdic- 
tion over the subject matter it should exercise all the ancillary 
jurisdiction which a Court of Equity would. But the 
Attorney-General went much further than this — he hoped 
we should eventually have tha.t fusion" of Law and 
Equity, without which the public would never be 
satisfied; and Mr. Stuart Wortley re-echoed the same 
sentiment. We entirely agree with the Attorney-General ; 
but we cannot think that this opinion is quite consistent with 
the recommendations contained in the Beport of the Common 
Law Commissioners. We would not attach too much weight 
to the bare signature, in an official capacity, of a Report 
which, perhaps, could only be disposed of in that way ; but we 
value as of the utmost importance the declaration made by 
Sir A. Cockburn in his place in the House of Commons, as 
First Law Officer of the Crown, We cannot but hope that 
a well authenticated rumour will turn out to be true — that 
it is the intention of the Government, on the advice of the 
Attorney-General, to issue a new Commission to inquire into 
the whole subject of the jurisdiction of Courts of Law and 
Equity, and their procedure, with the view of considering the 
question of a fusion. We find this proposed by a highly 
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intelligent contemporary, who usually speaks the thoughts 
of the impartial and thinking portion of the community ; — 

" The great question of the existence of conflicting and 
antagonistic relief administered in our Courts of Law and 
Equity must be properly and effectually settled* Not nine 
months ago it was brought before the country, and no 
scientific problem ever made such rapid and undisputed pro* 
gress. No one person has been able to say why this distinc- 
tion fraught with evil of all sorts should be preserved. It is 
impossible to effect any important change in the procedure of 
our Courts until this point is settled. The labours of our 
Common Law and Equity Commissioners, though zealous^ 
skilful, and honest, are vain until this question, which involves 
the existence equally of Common Law and Equity in their 
present forms, be disposed of. • • • • The Ministers must take 
a bolder step than any yet taken. Let us have a Parlia* 
mentary Commission which, combining all that b best in the 
present Commissions, shall be strengthened by honest and 
sober-minded laymen — we shall not then find ingenious men 
spinning a u>eb which is to be unwoven six months afterwardsJ^ 
— Spectator, July 5. 1851. 

We heartily support this suggestion^ as one absolutely 
necessary to be taken into consideration, and acted on, before 
the present Session closes. It is obvious now that this subject 
must be dealt with fully an<} fairly ; and we shall be exceed- 
ingly disappointed if Parliament be prorogued without the 
proper step being taken for the complete and satisfactory 
disposal of the great doubts which now rest on the whole 
subject. 

If the Report of the Common Law Commissioners had 
been printed six months ago, it is possible that it would have 
been considered a step in advance ; as it is, we believe it to 
be inadequate to the occasion. We are satisfied that it is 
founded on a misapprehension of the state of the question. 
Each month — almost every day witliin the last six months — 
has been fruitful in events connected with Law Reform. 
Great measures have been crowded on each other, and atten- 
tion has been thoroughly aroused to the subject; and the 
Legislature and the Public are prepared to deal with a larger 
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scheme of Lavr' Bpeform. We have awoke up to find that 
OHT present judicial organisation is a mistake; and even if 
those who hold this opinion are wrongs it cannot now be 
passed over. 

If all the resolutions of the Commissioners wel:e adopted 
and carried into Law^ they would advance but little the 
settlement of this main question. But we should have to 
learn a new practice^ many of the old rules would be abolished^ 
and to find out what were old and what were new, would 
take the suitors years to discover and thousands of pounds to 
work out. We cannot then suppose that, after the declaration 
of the Attorney-General, the present Common Law and 
Equity Commissioners can proceed with their separate in- 
quiries. If some of these eminent persons were to pass the 
long vacation in the United States of America, it might be 
attended with some advantage. But that they should pro- 
ceed on an inquiry as to the best means of reconstructing a 
technical system, which may be abolished altogether, appears 
tottis to be indeed " Love*s Labour Lost.'* 

But we hope better things. If ever the country had 
reason to congratulate itself on the freedom of its law 
^officers from prejudice and antiquated notions, surely t;his is 
the time. The present Attorney and Solicitor-General go 
liand in hand in supporting and furthering every useful mea* 
«ure connected with the Reformf of the Law. We are glad 
to be able to express to them the gratitude of all law 
ireformers. They have shown themselves equal to meet a 
t&risis, the most important in the history of our Law. The 
year 1851 must ever be remarkable in this respect. 

It is only for them to use their influence in obtaining this 
one further step in advance, and they will have left nothing 
undone. 

To show that the task of amalgamating Law and Equity 
is not insuperable, we shall now lay before our readers the 
Second Report of the Law and Equity Procedure Com- 
mittee of the Law Amendment Society. The former 
•Report we have already printed ^ which we have already 

* Anti,p. 153. 
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stated was drawn up with the unanimous coneurrence of the' 
Committee, and has been receired bj the Society. The 
second Beport has met with the same concurrence and a 
i^milar sanction. 



SPECIAL COMMITTEE ON LAW AND EQUITY PROCEDURE., 

SECOND REPORT. 

On the 12th of May, 1851, the Society for the Amendment 
of the Law adopted, at the suggestion of this Committee, the 
following resolutions : — 

^* Resolved, with reference to the separate Jurisdiction of- 
Law and Equity, as recognised in this country, — 

^^ 1. That justice, whether it relate to matters of Legal or 
Equitdblie eo^isatioe, may advantageously be administered 
by tbe same tribunal. 

<^ 2. That where the principles of Law conflict with those, 
of Equity, the latter shall prevail, to the exclusion of the 
former. 

' '^ 3. That all litigation, whether it relate to matters of 
Legal or Equitable cognisance, may advantageously be sub^ 
jected to the same form of procedure. 
' *^ 4. That the rules of procedure be embodied in a Code*" 

The Committee now submit to the Society the General 
Heads of a Code of Procedure, by which, in their judgment, 
the proposed amalgamation of Law and Equity can be carried 
out. Many of the following rules are doubtless open to 
much discussion, and, collectively, they form the mere outline 
of a system. The Committee, however, consider that this 
outline is amply sufficient to prove that the great legal reform 
sanctioned by the Society has no insuperable obstacles to 
encounter. 



GENERAL OUTLINES OF A CODE. 

1.. The Plaintiff shall in every action commence proceedings 
by issuing a summons giving notice to the defendant of the 
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general nature of the cause or causes of action^ and specifying 

the county where the trial is proposed to be had. 

2* The pleadings shall be in writing, and shall consist of a 
pliunt on the one side, and a deminrrer or plea on the other; 
and if any new matter is set up by such plea, the plaintiff 
shall be at liberty to demur or reply ; and in the event of 
his replying, the defendant may demur. 

3. No further pleadings shall be allowed on either side. 

4. The plaint, plea, and replication shall respectively specify^ 
in language concise and intelligible to a man of ordinary un- 
derstanding, the particular fact or facts intended to be relied 
upon, and the plaint shall also specify the relief sought. 

5. Any number of separate causes of action, defences, and 
replies may respectively be included in the same plaint, plea, 
and replication ; but each cause of action, defence^ and reply 
shall be numbered. 

6. Where more than one cause of action is included in 
the plaint, the Judge may, in bis discretion, order separate 
trials. 

7. All facts stated in the plaint which are not denied by 
the plea, and all facts stated in the plea which are not denied 
by the replication, shall, for the purposes of the trial, be 
deemed to be admitted; but all new facts stated in the re^di- 
cation must be proved by the plaintiff. 

8. The demurrer shall specify, in language concise and 
intelligible to a man of ordinary understanding, the l^al 
point or points intended to be raised; and no objection in 
point of law other than those specified in the next rule shall 
be taken to the plaint, or plea, or replication, excepting by 
demurrer. 

9. If any pleading violate rules 4. or 8., the opposite party 
may take out a summons to set it aside, returnable before a 
Judge, who may thereupon either set it aside or make such 
order as to amendment or otherwise, as he shall think fit. 

10. When judgment is given for the party demurring, such 
judgment shall be final unless the opposite party can cure the 
defect by amending his- pleading ; and when judgment is 
givep against the party demurring he shall be at liberty to 
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plead or roply^ or to go to trial on the replication, as the case 
may be. , . 

11. The plaint, plea, and replication shall respectively 
be vertfied on oath, either by the party himself, or, if there be 
any reasonable ground for not adopting this coarse, by his 
Attorney. 

12. Each of the parties, on obtaining the leave of a Judge^ 
shall be empowered to amend his pleadings as often as may 
be necessary, and on such terms as the Judge in his discretion 
shall think reasonable. 

13. At any stage of the proceedings antecedent to thd 
trial, either party may, on showing to a Judge reasonable 
grounds for the application, obtain an order, summoning hia 
opponent either before a Judge or a Commissioner, to bo; 
cross-examined orally. 

14. At any stage of the proceedings antecedent to tha 
trial, either party may, on showing to a Judge reasonable, 
grounds for the application, obtain an order for the pro- 
duction of documents in the custody or under the control of 
his opponent, in order that they may be examined, copied, or 
stamped. 

1 5. At any stage of the proceedings the parties may agree 
upon a specific question or questions, either of Law or Fact^ 
to be submitted to a Court or Jury, as decisive of the merita 
of the cause. 

16. Parties may be admissible witnesses for themselves, 
and compellable to give evidence for their opponents. 

17. The witnesses shall be subjected to oral examination 
in open court at the trial, excepting in those cases where a 
commission may now issue in an action at Common Law. 

18. When witnesses are examined under ^ a commission, 
their testimony shall be taken orally without written inter- 
rogatories> unless the Judge shall otherwise direct. 

19. On ex parte and interlocutory motions, and in other 
special ptocfcedings, affidavits may be used as at present, but 
the Court may summon before it any person making or re- 
fusing to make an affidavit in order to be examined orally. 

20. All questions of Law shall be determined by the 
Judge. 

VOL. XIV. B 
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21. All questions of Fact sball be determined by the Judge, 
unless either party shall require them to be determined by a 

Jury. 

22. In the spring and autumn of each year, the Judges 
diall make circuits, for the purpose of trying all questions 
of Fact, whether arising in matters of Legal or Equitable 
oognisance. 

23. All questions of Fact shall be tried in the county 
specified in the summons, unless a Judge, at the instance of 
either party on reasonable grounds, shall order the trial to bo 
had in another county. 

24. The Supreme Court shall consist of twenty-eight 
Judges, and shall be divided into seven sections, each con- 
msting of four Judges. 

25. All questions, whether of Law or Fact, which arise in 
each suit, and all interlocutoiy motions, in relation thereto, 
shall be heard in the first instance before a single Judge. 

26. The decisions of such Judge shall be open to review 
by the Judges of the Section to which he belongs, three of 
such Judges to be a quorum. . 

27. The Judge before whom any cause is tried, shall, with 
or without the aid of a Jury, as the case may be, and subject 
to the exceptions contained in the next rule, himself try all 
the questions, whether of Law or Fact, which are necessary 
to be determined, in order finally to adjudicate upon the rights 
of the parties. 

28. The last preceding rule shall be subject to the following 
exceptions : 

1st. Where the Judge is prevented from adopting this 
course, by death, illness, or other unavoidable ac- 
cident 

2nd. Where both parties agree that any particular ques- 
tion or questions shall be determined by another 
Judge. 

3rd. Where both parties agree that any particular ques- 
tion or questions shall be referred to any person or 
persons as arbitrators. 

4th. Where both parties agree that any particular matter 
or matters relating to the suit shall be investigated 
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by any person who shall be authorised to report the 
result of such investigation to the Judge. 
5th. Where both parties agree that any particular question 
or questions of Law shall be determined in the first 
instance by the Judges of the Section to which the 
Judge belongs. 

29. In matters of account the Judge may avail himself of 
the assistance of professional accountants. 

30. Masters shall be attached to each of the seven sections 
of the Supreme Court, whose duties shall be analc^ous to 
those performed by the present Masters of the Common Law 
Courts. 

31. All Judgments, Decrees, and Orders, whether final or 
interlocutory, which emanate from the Supreme Court shall 
be records. 

82. The rule as to parties shall continue the same as at 
present prevails in Equity, subject to the following pro^ 
visions ; viz. : — 

1. No objection for the nonjoinder of necessary, or the 

misjoinder of unnecessary, parties shall be taken by 
demurrer or at the hearing. 

2. The Judge may, upon the motion of either party made 

prior to the hearing, add or strike out parties. 

3. The Judge may, without the application of either party 

and at any stage of the proceedings if it shall appear 
conducive to the ends of justice, add other parties. 

4. Judgments, unless they be what are technically called 

Judgments in rem, shall only bind the parties and 
their privies respectively. 

5. Where trustees sue or are sued, the persons beneficially 

interested shall not be made parties unless they have 
an interest in the suit adverse to that of the trustees, 
but shall be considered to be represented by the 
trustees. 

33. With respect to all judgments and orders involving 
the substantial merits of a suit, ah appeal shall lie from each 
of the seven sections to the Judges of the other six sections, 
seven of such Judges to be a quorum. 

34. The decision of the Court mentioned in the last pre- 

R 2 
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ceding rule shall be final, first, where the matter in dispute 
shall not exceed the value of lOQO/. ; and next, whatever 
shall be the value of the matter in dispute, where an unani- 
mous judgment of the Court Below shall be unanimously 
affirmed* 

Before leaving these Reports, however, we wish to state 
that we do not entirely concur with either of them in their 
views as to the necessity of written pleadings. We have no 
wish to precipitate mattei's, but at a time when a new Pro- 
cedure is to be framed, it is right that the question of the 
necessity of written pleadings should be looked fairly in the 
face. "We have, therefore, great pleasure in laying before 
our readers some observations by a friend on that subject 
well worthy of their attention. 

*^ The advantages of a system of written pleadings are 
five: — 

1. Disentangling Law and Fact. 

2« Giving notice of demand and defence, 

3. Baising an issue. 

4. Baising points for demurrer. 

5. Becording the controversy. 

** It is quite clear that the present system of Special Plead- 
ing signally fails in all these respects ; but it is to be con- 
sidered whether every system of written pleadings must 
not of necessity so fail. The degree in which written plead- 
ings accomplish the last four objects will obviously depend 
upon the degree in which they accomplish the first. If they 
do not thoroughly disentangle Law from Fact, they will 
neither raise a precise issue, give complete notice, present 
facts in a satisfactory shape for demurrer, nor clearly and 
plainly record the proceedings. But all experience shows us 
that it is the genius of a written system of pleading to raise 
complex questions of Law and Fact, and that it is impossible 
to reduce questions to all their ultimate elements before trial ; 
that what questions will arise cannot be known till the 
evidence is disclosed, and pleading is only an approximation 
to this. In proportion as the system of pleading becomes 
established, it is its tendency to recede from, rather than 
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approximate to, the evideacej and to substitute conventional 
and general forms of expression, which have stood the ordeal 
of a demurrer, for the simple narrative of facts. Thus every 
system of pleading carries within itself an element destruc* 
live to its own utility, and instead of perfecting itself by the 
advancement of time, always tends further and further to« 
wards technical jargon. 

^* If we abolish the present system and substitute for it any 
similar attempt at simplification, it seems doubtful whether 
we shall not be substituting one artificial set of rules for 
another ; judicial ingenuity will rebuild the demolished edifice, 
uid all the public will gain will be paying the costs of the 
erection. It is quite as easy to multiply distinctions as to 
" what a person of ordinary understanding would think'* 
as to what is certainty to a common intent. The Judges 
would, in all probability, be hostile to the innovations ; they 
are trained in a technical school, and would not hesitate to 
throw ridicule on the system, even though some of it might 
recoil on themselves. We should be sorry to place the great 
measure of Legal Reform so much at their mercy, nor do we 
feel less apprehensive when we think of the very narrow 
views and^the perverse ingenuity of those who would have to 
prepare these pleadings. They would adopt, as the measure 
of their explicitness, not the wishes of the Legislature, but 
the risk of a demurrer and the danger of variance. Within 
these limits they would have a wide range for the exercise of 
their ingenuity in concealing weak points and suppressing 
unmanageable facts. If no penalty followed uncandid and 
tricky statements, they would constantly be resorted to. If 
a penalty did follow, technicality would ensue* The system ' 
of written pleadings is a relic of the scholastic spirit, and of 
a mode of investigation, it priori^ once universally practised, 
now universally abandoned. It is the essence of Special 
Pleading, and always will be, not to look so much to the 
concrete, the facts, and form a narrative out of them, as to 
the abstract, the law, and to reduce the facts imder its for- 
mularies. Such was the ancient method of physics, by which 
nothing was ever proved. No investigation, where truth is 
the object, as It ought to be in all legal proceedings, is now 

a 3 
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conducted in this way. What can be more absurd than to 
assume the facts, apply the law to the assumption, treat that 
assumption as valid for the purposes of raising the issue, and 
then at last investigate what the facts reedly are, with 
nothing better to correct a discrepancy when it arises than 
the bungling expedient of an amendment ? Thus is all the 
expense and delay of pleading incurred to enable parties to 
make statements in ignorance which further experience may 
enable them to correct. As soon as they are complete, 
pleadings become an incumbrance, and the Codes, both of 
Kew York and England, treat them as such. 

f^ The argument of the New York Commissioners against 
the present system (see p. 144.) is just as cogent against any 
written pleadings whatever. It is at the trial, and not by 
the pleadings, that the case is reaUy sifted. There the 
pleadings chiefly operate as a check to the investigation of 
truth. The essence of the old system was the presence of 
the Judge« It was, in fact, a kind of preliminary trial. 
Its abuses date from the withdrawal of the presence of the 
Judge. It was originally clear and simple. Its technical 
character arose when it was left in the hands of practitioners 
without judicial supervision, with no other check than a de- 
murrer. It is strange that the New York Commission 
should not see that they were originating a system which, 
however simple at first, carried in itself the same germs of 
corruption. By the New York Code the pleadings are to 
be on oath ; they have, in fact, the nature of evidence, but of 
evidence in its most imperfect form. What we should pro- 
pose is to abolish the distinction between pleading and 
evidence altogether, and to substitute for the written alter- 
cations a preliminary examination of the parties in the presence 
of a Judge for the purpose of determining the issues. We will . 
allow them to be examined and cross-examined by counsel not 
only as to their knowledge, but as to their belief, and we 
would give a discretion to them of departing from the rules 
requiring the production of the best evidence. We would 
have the examination taken down by the Judge like the 
notes of a trial, and would leave him a wide discretion as to 
all neoessary adjoummoate and supplemental statements on 
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one Bide or the other. In fact^ we would divest the proceed* 
ing of all technicality whatever. It should be in the power 
of the parties to consent to leave disputed issues of fact to the 
Judge^ in which case he would continue the examination bj 
adjournments till all the evidence was adduced, and then de« 
cide. If there was no consent, the issues should be tried by a 
Jury. If the demand, or defence, appeared manifestly frivo- 
lous the Judge might decide the question at once, subject to 
appeal. It should also be his duty to suggest ternls of con- 
ciliation. If no fact were disputed, he should decide on argu- 
ment the question of Law raised subject to review. This 
system would have the following advantages :— It would' 
effectually prevent technicality, because it would be based 
on evidence fairly tested instead of on crude anticipations 
of evidence. It would effectually disentangle Law from 
Pact, by obliging the party to state the facts instead 
of the complex inferences or points to which they tend. 
It would bring the parties together before an authority 
whose opinion both respected, and thus tend to concilia- 
tion. It would crush many frivolous suits and defences. It 
would save an enormous expense of time and money, now 
wasted on written pleadings, and upon evidence to support 
them. It would check much sharp practice, by placing the 
cause from the beginning under the superintendence of the 
Judge. It would save much expense in- affidavits and 
motions, by enabling the parties or their agents to be 
examined, vivd voce^ as to adjournments and other inter- 
locutory proceedings. It would form an intelligible record 
of the suit. It would facilitate the raisings of issues, and 
the narrowing them to the exact point in dispute. Jt would 
diminish their number, by basing the contradictions on 
evidence subject to cross-examination. It would give full 
notice to each party of the claim of the other. It would pre- 
vent those surprises which written pleadings do not prevent, 
because a single Judge can adjourn a case, which a Judge 
and Jury cannot. It will raise questions of Law in a much 
better form than that of pleading. Where there is no dis- 
pute about Facts, it will be, in fact, a special case, with the 
advantage of being drawn up before a Judge, whose credit 

& 4 
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will be concerned to make It as perfect oa possible, and as 
free from those omissions, which have rendered decisions oa 
special cases frequently a reproach to justice. It will have, 
from the absence of technicfility and the superintdenence of 
the Judge, much greater flexibility and power of adaptation to 
the exigencies of a jurisdiction embracing Law and Equity, 
tlian any system of written pleading could have. It will 
oblige parties to make themselves acquainted with their 
cases in the first instance, and not put off the evil day, as 
now, till just before the trial. The railways will give great 
facilities for its working, by making it easy for parties to 
meet. We have a sort of image of the system in the action 
of ejectment, though without many of its advantages ; 
where there are no pleadings, and the parties meet with no 
other knowledge of each other's case than that of the land in 
dispute. Yet, while simpler controversies are buried under 
tiichnicalitics, this, the most complicated of all, is conducted 
on simple and intelligent principles, and cannot, except by 
the abolition of a ridiculous yet harmless fiction, be mate- 
rially improved. We do not propose to go so far as that, 
though we believe even that would be better than any written 
system of pleading. We propose that the trial should begin 
from the commencement of the cause, and be divided into 
preliminary or the stage of investigation, and final or the 
stage of decision* Where a number of parties are involved, 
as in Equity, many of whom arc indifferent to the result, 
they will merely have to appear before a Judge, and state 
what they know, and that they are indifferent, without being 
even put to the expense of employing an attorney. 

" If we are to sweep away our ancient system, let us re-, 
place it by one which does not merely proscribe technicality 
in words, but renders it impossible in fact, by substituting 
vitd voce evidence for pleading, and the decision of a Judge, 
who has no other interest but justice, for the conflicts of rival 
logicians who think of nothing but the interests of their 
clients,'* 
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ART, IL— CULTIVATION AND PROGRESS OF LAW 

IN SCOTLAND. 

[Part Thikd.] 

From the Leffislative Union of the Kingdoms of England and 
Scotland to the Union of Great Britain with Ireland, 

The means by ivhich the Legislative Union of the two 
Kingdoms was accomplished, this is not the place to investi- 
gate. The measure, from the experience of the preceding 
century, was highly desirable for Scotland, and was expedient 
for both nations. If Scotland, at the beginning of the 
seventeenth century, was impoverished by the removal of the 
royal residence, and of the actual court of the Sovereign, it 
was benefited at the commencement of the eighteenth century 
by the abolition or removal of the King's delegated govern- 
in Edinburgh, which had proved such an instrument of 
misrule, contention, and oppression* 

The most beneficial effect of the Legislative Union to 
Scotland, beside the more complete cessation of international 
wars, was the equal participation of its people in that system 
of regulated liberty, religious and civile which secures to tlie 
individual his substantial rights and interests, and which, 
during the eighteenth century, so pre-eminently distinguislied 
the British constitution of government^ with all its defects. 
On the other hand, with its many excellent qualities, the 
British Government, during that century, including Parlia- 
ment, as well as the King and his Ministers, cannot be denied 
to have been a very extravagant and expensive one ; partly 
from mere waste of public money ; partly from the unwise 
measures in which the British nation was involved, or involved 
itself, and which were persevered in with an unaccountable 
obstinacy. In this way, Scotland was in time subjected in 
a large portion of annual expenditure, and involved in a largo 
national debt; though ai)parently not so large, when com- 
pared with the amount, to which it has increased, since the 
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commencement of the present century. But this is not the 
place for political or party discussion. Our object here is 
not to inquire into the excellences or defects of the British 
constitution. Our object is merely to trace the progress of 
British Legislation during the eighteenth century, as affecting 
the northern part of the Island. And certainly Scotland 
was amply provided for, in mere Statutory Law, if we take 
into view the very numerous and often bulky British enact- 
ments which were annually passed during the reign of 
Queen Anne, and during the reigns of the three Georges,. 
• to the fortieth year of the reign of George IIL With 
the exception, however, of the few statutes regarding 
the Constitutional law of the Realm, the supreme courts 
of justice, the inferior and local judges, the justices of the 
peace, and other inferior officers for the maintenance of the 
police, the preservation of tranquillity, the army and navy, 
the navigation laws and property in British vessels, the 
British statutes applicable to Scotland are almost entirely 
occupied with finance and taxation, direct and indirect, 
customs and excise, imports and exports, duties, bounties, 
and drawbacks, stamps, and with a few attempts at regula- 
tion in various matters of political economy, which have not 
proved very successful, and which do not indicate enlarged 
views or much foresight. Indeed, the subjects of the various 
statutes successively passed in the reigns of Queen Anne 
and of the three Georges, to the end of the century, as 
briefly exhibited in the table annexed to Lord Swinton's 
abridgment of the statutes applicable to Scotland, present 
but an uninteresting mass and medley of temporary, and not 
very consistent or provident, legislation! And we shall, 
therefore, here confine our brief notice to those British 
statutes applicable to Scotland, which were not hastily passed, 
like many others, on the spur of the occasion, but after due 
deliberation, and with a view to their being permanent, 
particularly as affecting the private rights and interests of 
individuals and the general development of the Common Law. 
For half a century Scotland did not reap the benefit, which 
might otherwise have flowed from the Legislative Union; 
partly owing to the unfortunate Rebellions of 1715 and of 
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17465 arising from the perhaps too generous^ though not 
unamiahle^ but certainly overweening and unwise feelings of 
loyal attachment in a portion of the nation to the exiled 
branch of the royal family ; partly from the neglect of the 
British GoTemment and Legislature. It was only when 
insurrections and disturbances of the public peace attracted, 
or in a manner forced, their attention, that the governments 
of King George I. and King George II. paid almost any 
attention to the welfare of the people of Scotland. 

The chief British statute of importance to .Scotland, 
passed during the first half of the eighteenth century, was 
the Act 20 Geo. 2. cap. 43., which abolished heritable 
jurisdictions in Scotland. These jurisdictions attached to, 
and transmitted along with, estates in land, and had in 
former ages been productive of much mischief; but had by 
that time, in a great measure, given way to, or gone into, 
desuetude, from the gradual change in the habits and usages 
of the people. The chief object of the abolition of these 
jurisdictions, was by depriving the proprietors of land of their 
judicial powers as sheriffs, and re-investing these powers in 
the Crown, to be exercised by persons nominated by the 
Crown, and educated to the profession of the law, viz. 
advocates, as sheriffs depute, and other professionally educated 
persons, as resident substitutes, to render the nobility and 
gentry and large landed proprietors more submissive to the 
new Government, and the masses of less civilised population, 
less turbulent and more obedient to the law. And, in its 
direct operation, this measure certainly tended to suppress 
and prevent crime, by securing its punishment. But, in its 
indirect operation, perhaps not contemplated by the Govern- 
ment of the day, this measure also afforded the people of 
Scotland the benefit of local County courts, for the determi- 
nation of less important causes, in the first instance, — a 
benefit which has only lately, after the lapse of a century, 
been effected for the people of England, by the recent 
establishment of County courts, with professionally educated 
judges. 

In short, during the first half of the last century, the 
people of the Lowlands of Scotland, though very much 
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neglected by the British Government and Pai'Iiament, and 
left to shift for themselves, had, in themselves, when not 
oppressed and harassed by a bad Government, that native 
energy and enterprise of character which ultimately leads to 
national prosperity. This appears from the considerable 
advancement of the Common Consuetudinary Law of Scot- 
land during that period. And in tracing that advancement, 
and to connect our naiTative with what precedes, it may be 
of use here briefly to resume some observations made in 
our former articles on this subject. 

Ancient Scotland — that is, Scotland to the north of the 
rivers and friths of Forth and Tay, does not appear to have 
been ever conquered or subdued by the Romans. Its inhabit- 
ants, accordingly, as formerly observed, did not adopt the 
Koman habits, usages, and customs, as the original inhabitants 
did in the Konian provinces, in the Gauls, and in the South of 
Britsiin. And, of course, the Roman law could not have in 
Scotland the early influence which it all along had on the Con- 
tinent. From the eleventh century, the age of Malcolm Can- 
more, what is usually called the Feudal System, the tenure of 
lands of the Crown for military services by a great military 
aristocracy, with a descending series of inferior vassals hold- 
ing of their more powerful chieftains, had been introduced, 
or rather perhaps had grown up, and made progress in Scot- 
land, as it had done among the Anglo-Saxons, Danes, and 
Normans, settled in the southern part of Britain, before and 
during the reign of William the Conqueror. 

To the feudal government, and to the part of the law con- 
nected with the gradation of ranks in society, and the tenure 
of land by military service in Scotland, as in the other 
European kingdoms, the Boman law had no application, and 
did not in these respects affect the previously long estab- 
lished usages. But in the grand division of rights, real and 
personal; in mutual contracts; in personal obligations arising 
from the acts of single individuals, legal or illegal ; or from 
circumstances and events, occurring in the intercourse of 
social life, without any previous or simultaneous act, by one or 
more individuals ; and partly In the testate and intestate suc- 
cession to movable effects and personal rights — the Scotch 
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Courts of Justice, Judges, lawyers, and people so far fol- 
lowed the example of the Continental nations, and recognised 
the Roman or civil law as of great authority on all points, 
which were not fixed otherwise by positive statute, by noto- 
riously established usage, or by judicial determination, either 
of th^ Lords of Council and Session composing the Court 
established in 1632, by King James V., or by the Members 
of Council and other persons, called Auditores Querelarum, 
who had previously, from time to time, been, by the Crown, 
appointed Judges, to hold sessions occasionally, prior to the 
establishment of the central permanent civil tribunal resident 
in the metropolis. 

That the Scottish people should thus, like all the other 
European nations but one, avail itself of the Instruction to be 
derived from the Roman Institutions and Digest, from th^ 
time this code of laws became known to their legislature and 
judicial establishments, and to the educated part of the com- 
munity, is not surprising. And this disposition, so universal 
on the continent, was first strengthened In Scotland by the 
state of the nation at the time the Court of Session was 
established, and by its relations to and intercourse with the 
continental states of Italy and France, to whose universities 
we have seen the Scottish youth were In the practice of re- 
sorting for instruction in Roman Jurisprudence. Even after 
the Union of the English and Scotch Crowns had weakened, 
or ultimately terminated, the connection and intercourse with 
France, the practice here alluded to, we have also seen, was 
continued, and was merely transferred from France and Italy 
to Holland. From Its vicinity, and other obvious causes,, 
Scotland had great commercial intercourse with that enter- 
prising republic, from the time it established its independence. 
After the French school of Cujaclus, the Dutch, it is well 
known, cultivated the Roman law with great energy and suc- 
cess, probably from finding it so much adapted to their mul- 
tifarious and extended commercial transactions. And the 
young men destined for the Scottish Bar and Bench, thus 
came to be sent for education to Leyden and other universilties 
of Holland, not to those of Oxford or Cambridge. Nor, 
perhaps, had the Scottish nation cause to regret this early. 
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limited, and partial adoption of the Roman law. For, in this 
way, besides the enlarged and equitable views which the 
study of the Boman law is calculated to. inspire, the nation 
seems thus to have obtained, at an earlier period, the benefit 
of several useful institutions. Among these beneficial insti* 
tutions may be, perhaps, reckoned the following : — !• The 
perhaps more distinct and scientific arrangement, generally, 
of the subjects and departments of the law, and a more early 
clear elucidation of the principles by which the different con- 
tracts and other transactions, which compose the private ot 
individual business of social life, are regulated. 2. The 
adoption, not merely of the negative, but of the positive pre- 
scription of forty years ; with the wise additional establish- 
ment of national, general, and local or particular registers, for 
the preservation of deeds and instruments, for the publication 
and protection of existing land rights, and the security of 
has been equally attained, it is believed, has not been surpassed 
by any other nation. 3. The CM-Iier introduction of tacks, or 
purchasers and creditors ; a protection and security which, if it 
regular leases of land ; such as, when followed by possession, 
to give the lessee a subordinate real right of assedation ; and 
for such a term of endurance as to enable the tenant to reap 
a fair return for the labour, skill, and capital bestowed by 
him in the cultivation of the soil. 4. The increased or higher 
degree of responsibility imposed, from considerations of ex- 
pediency, on common carriers and innkeepers, in imitation of 
the edict of the Practa, Nautae, Caupones Stabularii. 

Some peculiar circumstances, too, in the progress of the 
people of Scotland in the ordinary course of civilisation, appear 
to have led to the cultivation of Law by a higher class of the 
community, than in some other countries has taken place. 
The internal struggles in the early stage of the Original Re- 
formation, in the reign of Queen Mary, under the Queen 
Regent, in the 16th century, which ended in the establish- 
ment of Presbyterianism as the national religion of the 
country; and the foolish, vain, and culpable attempts of 
James VL, Charles I., Charles IL, and James VII., in the 
17th century, to re-establish the Episcopal, if not the Roman 
Catholic religion, by the persecution and oppression of their 
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own subjects, impeded ahd retarded, in a great measure, the 
advancement in trade, art, and manufactures, which the 
nation, judging from its progress in subsequent times, would, 
in all probability, have made. The merchants did not rise to 
be of importance in the third estate ; and the labours of the 
artizan were mostly confined to those manufactures, which 
were almost indispensable for home consumption. 

During the 17th century, after the accession of James VI. 
to the English throne, the Scottish nobles were mostly en*- 
gaged in struggles for political power and wealth in their own 
country, or in servile political intrigue at the English Court. 
The lesser barons, or smaller landed gentry,*never rose to 
eminence in parliament, as the first part of the third estate. 
And neither they nor their sons could add to their fortune, 
or even their subsistence, by merchandize or manufacture, 
and had no resource but the army, on the continent, or the 
navy, or the study of the law or medicine, with a view to 
practice. There thus came to be a portion of the nation of a 
higher class, in a manner destined to the cultivation of the 
law, who inherited sufficient funds to obtain for themselves, 
or to give their sons, a liberal education and instruction in 
the Roman law in the universities of Holland ; and so far to 
qualify themselves, on their return home, to practise at the 
Bar, and to look forward to appointments on the Bench or 
other inferior judicial offices. In this way the body of the 
profession of the Law became more respectable in Scotland, 
than in some other countries. For, besides the inferior prac* 
titioners in the provincial towns, the College of Justice, 
established by King James V., consisted of two respectable 
classes — the higher class, the Advocates practising at the 
Bar, or giving advice as Chamber Counsel ; and the clerks, 
or writers to the Signet, who received nearly the same home 
education as the Advocates, and were employed chiefly 
by the landed aristocracy, nobles, gentry, and inferior propri- 
etors, in managing, leasing, conveying and transmitting their 
estates, thereby frequently realising greater incomes than the 
Advocates. 

Through whose influence does not distinctly appear, a 
small grant of salary out of the hereditary revenue of the 
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Crown, was obtained near the beginning of last century, in 
the reigns of King William and Queen Anne» for the foun- 
dation of a Professorship of Municipal Law, in the University 
of Edinburgh; and a Professorship of Roman Civil Law 
had been previously founded in the University of Glasgow. 
Such professorships are obviously one of the best modes of 
promoting the cultivation of the Law, by the early methodical 
instruction of the students. And the two professorships just 
alluded to, appear at this time to have been conferred on two 
active intelligent men. Besides several other works, siich aa 
Treatises, on the powers and duties of justices of the peace» 
sheriffs and constables, and on the election of members of par- 
liament> Professor Forbes, of Glasgow, produced in 1703 and 
1 7 18, a methodical and learned Treatise on Bills of Exchequer. 
Mr. Bayne, the first Professor of Municipal Law in the Uni- 
versity of Edinburgh, adopted as a Text Book the small work of 
Sir George Mackenzie, entitled " Institutions," wliich, he ob- 
serves, is short and concise, and full of matter; and in compiling 
which, he adds, " it is plain, the author had Viscount Stair s 
greater body of the Law in his eye." Upon this Text Book, Pro- 
fessor Bayne prelected, and, as he says, '^ retouched the same 
matters in a more formal discourse, adding such amendments 
or alterations as the Law had undergone in the interval." He 
appears, also, to have examined his students on the subjects 
of his Lectures; he dictated the additional matter just men- 
tioned, to be taken down by his students in notes ; and these 
notes he afterwards published in 1731, as a supplement to 
Sir George Mackenzie's ^^ Institutions." In the interval, in 
1726, he published the *^ Minor Practicks," by Sir Thomas 
Hope, advocate to King Charles I. ; and subjoined a sensible 
discourse on the Rise and Progress of the Law of Scotland, 
with an abridgment of the Acts of Sederunt of the Court of 
Session, from 1661 to 1726. . 

We have thus seen that professorships of Municipal Law, 
as well as' of Roman or Civil Law, were even a century and a 
half ago, established in the Universities of Edinburgh and 
Glasgow ; and that a respectable portion of the community 
had, at the commencement of the eighteenth century, devoted 
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themselves to the stndj and practice of their own national 
Law, appears from Professor Bayne havings* before 1726^ 
been in the practice of addressing his students, as consisting 
of two classes; those who studied the Law to enable them to 
conduct the business of others, and those who studied it to 
enable them to conduct their own. Thus : — 

'^ Such of you, gentlemen, who purpose to take charge of 
the management of other men's business, cannot but see the 
indispensable necessity of making yourselves fit to go through 
the afiairs, which shall be committed to you, with credit and 
reputation. I need no other argument to recommend assi- 
duity to you ; for sure I am, if that argument does not, of 
itself, speak forcibly enough, all I can say besides, will be to 
little purpose. 

" Such of you, gentlemen, on the other hand, who do not 
mean to study our Law, in the view of conducting other 
men's concerns, may yet find gpod reason to pursue the study 
with application, for the better administration of your own. 
But, besides, gentlemen, you will consider, what an ornament 
it is to know the Law of your country. . .' . But, when we 
consider it as an useful ornament, pray, gentlemen, what 
more agreeable personage can one form to himself, than that 
of a country gentleman, living decently and frugally on his 
fortune, and composing all the differences within the sphere 
of his activity, giving the Law to a whole neighbourhood, 
and they gratefully submitting to it."* 

Youth so guided could scarcely fail to move in the right 
direction ; and the Court of Session, purged of the vices and 
abuses, which the corrupt and tyrannical delegated govern- 
ment of a distant monarch had increased, if not created, ad- 
ministered justice between individuals with comparative 
fairness and impartiality. The Supreme Judges, when the 
Government had little or no interest to bias, ceased to par- 
ticipate in domestic faction; and from the suppression or 
transference to London, with a few exceptions, of all the 
other administrative offices of Government, the resident 
gentry had few, if any, other objects of ambition than the 
judicial offices. In this way a large and respectable portidn 

1 pp. 186, 187. 
VOL. XIY. 8 
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ef iiie <}oinmuii!t]^, the smaller prbprietai^ of land and their 
flonSj pOBSessing fortune sufficidnt to secute the best domestic, 
and even foreign education, but not so great as to encourage 
indolence, or to dispense with- profe8si<$nal exertions, came to 
devote themselves zealously to the study, adininistration, and 
gradual development of the Common Consuetudinary Law of 
^eir country. Several of the «cions of the more wealthy of 
these families were possessed of high talents, and after finish- 
ing their course of study at a foreign university, improved 
themselves by foreign travel, made purchases abroad of works 
on the Eoman Canon and Feudal Laws, to present donations 
of them, on their return, to the Library of the Faculty of 
Advocates, to the foundation of which. Sir George Mackenzie, 
much to his credit, had been a principal contributor, and 
which has, in more recent times, become a sort of National 
Library. 

« Although, therefore, the number of statutes applicable to 
•Scotland, of any permanent importance, passed by the British 
Parliament, during the early part or first half of the eight- 
eenth century, i» small indeed, compared with the numerous 
useful Legislative Enactment of the preceding century, 
which we have seen exhibit so much foresight and practical 
wisdom, the Supreme Court of the country, in a great mea- 
*i3ure, ceased to be subject to political party spirit or pecuniary 
influence. A respectable portion of the community continued 
to be well educated to the profession of the Law, in the man- 
ner we have seen ; and such men, when sharpened by practice 
at the Bar, and afterwards raised to the Bench, were fitted 
to become, and actually constituted, a succession, of not merely 
impartial, but comparatively well educated, and intelligent, 
and even enlightened Judges, who were anxious to pronounce 
correct judgment, and many of whom reported the decisions 
of the Court in which they sat. The chief reporters of 
decisions from 1700 to 1760, were Sir John Lauder, of 
Fountainhall, President; Sir Hugh Dalrymple, of North 
IBerwick ; Professor Forbes ; Messrs. Bruce, Edgar, and Fal- 
coner, Advocates, and Home, Clerk of Session. And among 
those Judges who distinguished themselves during the earlier 
part of the eighteenth century, by reporting the decisions. of 
the Court, we may particularly notice Grant, Lord Elchies, 



Ckdtivatum amd Progt^en aflsim ha SMbmd. 2(1 

aa eaoDiaki for aeateness; Sir James Feigaaaon, Lord Kil^ 
Jcemuiy for profoand knowledge of the Law> and* souad 
practical judgment ; and Home, Lord Karnes, for ingenuity, 
enlaxged views of jurisprudence, and general scientific and 
literary accomplishments. ^ 

We proceed to the second half of the eighte^ith century. 
Durii^tliis period the Statute Liawof Scotland owed almost 
as little to the enactments of the British Legislature, as during 
the former part of that century ; and agdin exhibits a contrast 
to the numerous wise Legislative measures, adopted by the 
Scottish Parliament, during a much less happy period. 
Whether this arose from the inattention or negligence of the 
British Parliament, or from the jealousy and strong feelings 
of the Scotch: against any change in their Municipal or Na- 
tional Law, in matters of private right, or from the beneficial 
operation of the Statutes passed during the century, which 
preceded the legislative union of the kingdoms, it is not easy 
to say. But, from whatever single causes, or combination of 
causes, it may have proceeded, the number of British Statutes 
in matters of private right, applicable to Scotland, passed 
during the latter half of the eighteenth century, is certainly 
very small ; and these few, chiefly in consequence of, or in 
connection with, the rapid advances which Scothmd made 
durmg that period, in commerce and manu&ctures. 

In 1770, the British act, 10 Geo. 3. cap. 51., was passed, 
io encourage the improvement of land in Scotland, held 
under settlements of strict entail ; but did little to amend the 
almost only mischievous statute, passed during the otherwise 
inauspicious reigns of Charles II. and James YIL, from 1660 
to 1689. 

In 1772, the British Temporary Act, 12 Geo. 3. cap. 72., 
afterwards made perpetual, extended to promissory notes, the 
privileges which had been conferred by the Scotch Statutes 
of 1681, cap. 20., and 1696, cap. 36., on Foreign Bills of Ex- 
change, and Inland Bills; and very properly limited the 
duration of all those temporary documents, introduced for the 



> See the instructive and amusing Life of Lord Karnes, by Alexander Fraser 
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accommodation of merchants, to six je&xs, after the lapse of 
which'period^ they were declared to have no force in Law, or 
effect in supporting action or execution. 

Notwithstanding the Scotch act (1621), c.« 18*, against 
conveyances by insolvent debtors to *^ conjunct and confident " 
persons, and notwithstanding the still more useful Scotch 
act (1696), c. 5., establishing the character of bankruptcy, 
and declaring all deeds of alienation, by insolvent debtors, in 
satisfaction of prior debts null and void, if granted witliin 
sixty days of the date of bankruptcy, undue advantj^es were 
still obtained by a few creditors over the rest under the 
Common Law of Scotland, by the prior use of the diligence or 
execution of poindings, or of arrestment, against the movable 
effects, or personal estates, of insolvent debtors. To prevent 
the acquisition of such undue preferences, an attempt wa9 
made in 1772, but proved rather ineffectual. The mercantile 
exigencies, however, increased with the prosperity of iJie 
country. The chief objects were to introduce equality among 
creditors doing diligence or execution agfunst the movable 
effects and funds of the debtor ; and to give creditors the 
benefit of a general process of attachment, an^ proportional 
distribution of the debtor's estate. And after various con- 
sultations with intelligent merchants, this object was in a 
great measure accomplished by the British statutes of 1783 
and 1793 (23 & 33 Geo. 3«). In the framing and passing of 
the acts before alluded to, it is believed, Mr. H. Dundas, then 
Lord Advocate for Scotland, afterwards Lord Viscount Mel- 
ville, and Mr. Hay Campbell, also Lord Advocate, afterwards 
Sir Ilay Campbell, Lord President, rendered important 
service. The further great improvement of the Bankrupt 
Law of Scotland belongs to the present century, accelerated 
by the zealous and able exertions of George Joseph Bell, 
Esq., afterwards Professor of Scotch Law in the University 
of Edinburgh. 

But although the British statutes applicable to the Law 
of Scotland in matters of private civil rights, passed during 
the latter half of last century, were comparatively few in 
number, they were of considerable importance ; and the pro- 
gress of the Common Consuetudinary Law of Scotland cor- 
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respontled -to the increasing prosperity of the country in 
commerce and manufactures. The decisions of the Supreme 
Court were now regularly reported by advocates appointed 
by the Faculty ; and although these Reports were inferior to 
the present reports, inasmuch as they detailed the arguments 
of counsel, more than the reasonings of the Judges,«and the 
grounds of their opinions, they recorded accurately enough 
the points decided; and the Common Law of the country 
was thus developed and accumulated as the cases occurred 
in succession. 

After Lord Kilkerran and Lord Kames, various other 
Judges daring the periods we are now contemplating, re- 
ported the decisions of the Supreme Court while they sat on 
the Bench. Sir David Dalrymple, Lord Hailes, the greatest 
antiquarian critic of Scotland, and the accurate composer of 
her early annals, so far as authentic, and to be relied on, 
reported the decisions from 1766 to 1791. James Burnet, 
Lord Monboddo, a profoimd Greek scholar and metaphysician, 
reported the decisions from 1738 to 1768. And the decisions 
reported by Mr. Alexander Tait, Clerk of Session, and father 
of Mr. William Tait, one of the ablest and most accomplished 
lawyers who ever adorned the Scottish Bar, extend from 
1764 to 1779. 

During this period also the teaching and study of the 
Statute and Common Law of Scotland was prosecuted with 
great success. The first Professor of the Municipal Law In 
the University of Edinburgh, Mr. Bayne, was succeeded by 
Mr. Erskine, of Camock, who, possessed of great learning, 
and exercising a sound judgment, for a long series of years 
exhibited to his numerous students in his Prelections a de- 
tailed practical view of the Law, as actually observed, incor- 
porating not only the substance of different printed statutes 
from 1424, still in force, but also the Common Law originating 
in ancient usages, particularly as ascertained by the judg- 
ments of the Supreme Court, as reported chiefly by the 
Judges, for upwards of a century and a half preceding. 
Benefiting by the works of the preceding writers on the Law, 
,Sir James Balfour, Sir Thomas Hope, Lord Viscount Stair, 
and Sir George Mackenzie, and adopting the Roman Civil 

» 3 . 



204^ OuUiimti'm and fi'Bgreis ef Law in Se&^nd: 

Lftw arrangements^ ae '^ven by Tribenkn^in ipaHatioai-of 
the lately diecoTered cotmnentariies of the daftsioal Bomaii 
juriscottfittlty Gaius, Mr.Erskine first pubUshed, in 1764, his 
excellent '^ Principles of the Law of Scotland," in 8to..; and 
be lived to arrange his detailed PrelectionB in the form m 
which tbej were published in folio by his exeoatcnrs, undec 
the title of " An Institute of the Law of Scotland." 

Prior to the appearance c^ the ^^ Principles " of Mr. Erddne, 
Mr. MacDowall, advocate, afterwards Lord Bankton, pub* 
lished, in 1761-3, in 3 vols, folio, "An Institute of the 
Laws of Scotland, or Civil Bights, with Observations on the 
Agreement or Diversity between them and the Laws of 
England." He adopted the arrangement of Lord Stair ; and 
the plan of comparing the laws of the two countries was so 
far good. But he was by no means so profound a lawyer as 
Lord Stair ; the comparison of the laws of the sister king- 
doms was at that time, perhaps, premature ; and this work 
never attained such estimation, either on the Bench or at the 
Bar, as to supersede the subsequent publication of Mr; 
Erskine's *' Principles" and " Institute." 

Mr. Greorge Wallace, advocate, also published, in 1760, s 
System of tiie Law of Scotland, in folio. But neither did 
this work come to be held in such high estimation as the 
** Principles" and ** Institute" of Professor Erskine ; which, 
being quite ad&pted to practice, were long in great demand^ 
and underwent various editions. The ^^ Institute," the larger 
work in folio, first appeared in 1773 ; a second edition in 
1784 by Mr. Alexander Fraser Tytler, afterwards Lord 
Woodhouselee, another by Mr. Gillon, in 1806, another in 
1811, by Mr. Maxwell Morrison, advocate, compiler of the 
Dictionary of Decisions, and the last by Mr, Ivory, after^^ 
wards Lord Ivory, — all accompanied with notes, bringing 
down the state of the Law to the date of publication. 

Mr. Erskine was succeeded in the chair of Scotch Muni* 
oipal Law in the University of Edinburgh by Mr. David 
Hume, nephew of the celebrated historian and philosopher.- 
And having benefited by the instructions of Professor John 
Millar,of Glasgow, in Boman Law and General Jurisprudence^. 
Mr. Hume adopted an improved arrangement, and for a long 
series of years delivered a course of lectures exhibiting the 
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Iiaw down to tho date of delirery ; xnoet useful not only to 
tbe students of Law in both bmnofaea of the profeasioni but 
akx) 4o tbe praeliBing advooates^ oonyejaneeiB) and other 
law agents. These excellent lectures Mr. Hume could not 
fae preyailed upon to publish, even after he had resigned the 
professorshipj and had been appointed a Baron of the Court 
of Exchequer^ having previously declined a seat on the Bendk 
of the Court of Session. But he authorised his executors to 
p«ibli^ a large collection of Beports of Deeisbns from 1781 
to 1822, which he had himself observed while sitting in the 
Court, as Professor. Nor did Mr. Hume confine his studies 
to the Civil Law of Scotland. Mr. Erskine had cultivated 
that department chiefly, and almost to the exclusion of the 
Oinunal. But, when he had composed his lectures on the 
Civil Law of Scotland, and brought them down to the time 
he delivered them, Mr« Hume devoted his attention also to 
the CrimiiKkl department, explored, with great labour and 
care, all tbe anciei^ records remaining of the Court of Jus*" 
tioiary, and delivered, during the summer session, repeated 
courses of lectures on the Criminal Law of Scotland. These 
lectiures he afterwards gave to the public in 1797 and 1600, 
in the shape of commentaries on the Law of Scotland, re« 
specting the description, trial, and punishment of crimes; 
upon which work, it is believed, he received very flattering 
compliments from some of the most eminent of die English 
judges. 

During the latt^ half, also, of the eighteenth century 
Scotch conveyancing came to be cultivated as a separate art 
and science. In this department the ingenious Mr. Walter 
Boss, writer to the Signet, set tbe example. Mr. Bofi» 
studied the antiquities of the Middle .4ges, and traced the 
history of conveyancing, not merely in Scotland, but in. the 
Continental kingdoms under the influence of the Boman 
Law. And the lectures delivered by him were afterwards 
published in 2 vols. 4to., forming a work well deserving the 
perusal, not osij of Scottish lawyers, but also of students of 
Law generally. The Juridical Society, composed chiefly of 
yoimg advocates and writers to the Signet, contributed their 
aid to the ^vancement of conveyancing by coUectii^ and 
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publishing correct forms of the deeds used ia Scotland, 
accompanied with judicious practical observations. 

Mr. Boss was succeeded by a man of much less genius, but 
of equal, if not greater, industry ; Mr. Bobert Bell, writer 
to the Signet ; whose lectures on Conveyancing were deemed 
of such advantage to the profession and the puUic, as to 
induce the Society of Writers to the Signet, a portion of 
the College of Justice, to found a. Professorship of Con^ 
veyancing, with a suitable salary. And this has of late yeai» 
been raised into a Professorship in the University of Edin- 
burgh. 

Nor were the views of the Scottish lawyers, during the 
latter part of the eighteenth century, limited to the cultiva- 
tion of their own Municipal or National Law, Civil and Cri- 
minal It seems to be universally admitted, that Scotland is 
entitled to claim the merit of having cultivated the science 
of Political Economy from its rude beginnings in the work of 
Sir James Stewart, to the high state o# maturity, whidi it 
attained, in the invaluable work of Adam Smith, on the 
Causes of the Wealth of Nations. But it is not so generally 
known, that Scotland may also claim the merit of having 
many years before the age either of Hugo or Savigny, 
established an Historical School of Law, and commenced the 
study of General Jurisprudence. The philosophic views of 
.Lord Kames, with regard to the human constitution, and the 
history of the species, appear from his works. He coincided 
in the views of the great Montesquieu, and endeavoured, 
like Professor Fergusson, in hb History of Civil Society, to 
apply them to the laws of his country ; or, as his friend, the 
celebrated David^ Hume, is reported to have said, half hu- 
morously, half satirically, their " friend Lord Kames was 
busy endeavouring to produce something of great good out 
of a mixture of metaphysics and Scotch Law." The result of 
this mixture may be traced in the very common me at the 
present day of the terms, " the philosophy of Law. And, 
apparently in part, with the view of rendering his doctrines 
familiar to the youth of Scotland, partly from personal 
friendship, did Lord Kames unite with Adam Smith and 
Dr. Cullen, the celebrated physician in Edinburgh, in ex^t- 
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ing their political influence to procure for Mr. John Millar, 
then a young man, the Professorship of Civil Law in the 
Uniyersity of Glasgow. Professor Millar proved, indeed, a 
pupil worthy of such masters. Although lectures on the 
Institutes and Pandects of Justinian were the principal part 
of the task assigned him, he did not confine himself to lee* 
tures on the Soman Law. He delivered historical lectures 
also, on the public, or Constitutional Law of Great Britain, 
and on the Municipal Law of England, as well as on the 
Law of Scotland ; resembling what the Germans now call 
Courses on the Encyclopedia of Law. And in his Element- 
ary Class on the Koman Law, he divided the course into 
two parts ; lecturing for the first three months on the Insti- 
tutes bf Justinian ; and for the other three months on Grenend 
Jurisppidence: tracing the history of the several rights of 
family and kindred Succession, Property, Contracts, and 
Equitable Obligations, through the different phases they as- 
sume, in the progress of Civil Society. 

About the same time (1779), Dr. Gilbert Stuart published 
ingenious observations on the Public and Constitutional Law 
o£ Scotland. 

We shall now conclude our remarks on the Progress of the 
Law in Scotland during the 18th century, reserving for a 
future Number, a short account of the improvements effected 
during the present century, not merely in the Law of Bank- 
ruptcy, and Commercial Law generally, but also in the 
Judicial arrangements, particularly in the division of the 
Supreme Court into two chambers, as separate courts, in the 
introduction of Trial by Jury in all Civil cases, where facts 
are disputed, and in the extension of the power of Sheriff, or 
County Local Courts. And here we may observe, that at 
the close of the 18th century, the Law of Scotland had made 
very considerable advancement, and attained a considerable 
degree of excellence, in the development of the Common 
Consuetudinary Law, by the recorded judgments of the 
Supreme Court ^or two centuries in the various cases which 
had actually occurred. It had adopted, when applicable, the 
Equitable principles and enlarged views of the Roman 
juriseonsults. Compared with the English Law, it then 
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vras^ and is^ more simply and less complicated^ better arrangecl 
generally, less technical and artificial^ and le^s divergent and 
remote in its phraaeolog^j from the ordinary conversational 
language of the educated clasaes of the people. During the 
period, however/we have juat beenconsideringrit must be 
admitted a great defect in the Law arose from the laxity 
which existed in the Civil Judicial procedure. This has 
frequently been attributed to the non-prevalence of Trud 
by Jury in Civil cases during the 18 th century. And 
certainly that mode of trials in a manner, forced the 
English profession to greater accuracy and precision in the 
statement of the &ct& of each case. But sudi precision in 
the statement of &cts, it is manifest, was not necessarily 
dependent on the adoption of that mode of trial, as we' may 
afterwards see. And we shall here merely farther observe, 
that the chief defects in the Law of Scotland, to which we 
allude, as existing at the close of the 18th century, were 
the following ; that parties, their counsel and ^ents, were 
not forced at the outset to make explicit statements and 
counterstatements, admissions and. denials^ in matters of 
fact ; that argumentation was admitted in the statement or 
denial of matters of fact ; that pleadings, written before the 
single Judge, and printed before the Court of Beview, were 
admitted to an excessive length ; that representations against 
his judgment were frequeatly admitted by the Lord Ordinaiy 
to an indefinite number; that*a variation in the statement of 
facts was frequently tolerated in these successive repre- 
sentations or petitioiis, without the judicial record having 
been closed. 

How far «uch and other defects have been remedied in the 
course of the present century, we may afterwards inquire. 
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ART, m^-r-THE STUDY OF JURISPRUDENCE. 

A Discourse on the Study of Jurisprudence. By D. Caulfield 
Hebon, iEl3C|., Barrister-at-Law, Professor of Jurisprudence and' 
Political Economy, Queen's College, Galway.^ 

It has been observed that laws are by the public considered 
as something utterly distinct from common life^ and the com- 
mon affidrs of society; as a sort of intellectual Japan^ all 
dccess to which is prohibited^ and the coasts of which are 
guarded by the gloom of an inexorable exclusion.*^ Yet to one 
truly reflecting upon the nature and result of laws, few sub- 
jects ought to be more interesting. The whole fabric of 
society rests chiefly upon the Law : the social and political 
life in which we live, the freedom which we enjoy, are all the 
results of the exertions of wise and good men who laboured 
before us in this department of human intelligence. And this 
science concerns not individuals, but the community; the 
pleasures of abstruse knowledge, the glories of the refined 
arts are known to few, but laws are praised or cursed by every 
fireside.' 

In this ancient cathedral town of Gralway, which the old 
Milesians first colonised, — from which De Burgo and his 
Normans expelled them, — which the Anglo-Norman ** tribes '* 
fortified and monopcdised, and where they flourished in their 
commerdal prosperity, trading with Biscay and Gallicia, — 
which, having its share in the miseries of the times. Sir 
Charles Ooote besieged in 1651, and Ginckle in 16^1, — 
which a century of penal laws strove to destroy, — and which 
now is rising from its ruins into a prosperity not as of old 
based upon feudal conquest and monopoly, biit upon com* 
mercial industry and commercial freedom; in this town, 
destined, I trusty as the transatlantic packet station, to- be a 

^ Delivered in the Imw School of Queen's College, Gal way, Feb. 20. 1851. 
* Fhillimore on Evidence. ' Meredith's Introduction to Emerigon, p. xi. 
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principal link in the commerce of the Old World with the 
NeiVj it has pleased her Majesty's Goyemment to found a 
College, a branch of the Queen's University in Ireland, 

There is a distinguishing characteristic between the Queen's 
University and those ancient Corporations of Learning 
which have descended to us from the middle ages. In the 
old universities classical and mathematical studies have been 
pursued almost to the exclusion of every branch of professional 
learning, and modern scientific discovery. In the old uni- 
versities the mental sciences, the mechanical arts, the modem 
languages have been neglected, and professional education, ex- 
cept perhaps in the department of medicine, almost unknown. 
With us it is nearly the reverse. From the Queen's Univer- 
sity we hope to send forth not merely prodigies of abstruse 
learning, but also good farmers, doctors, engineers, lawyers, 
and men fit for public offices. 

The Kev. Sidney Sm;th, in his lectures on Moral Philo- 
soj)hy, has severely commented upon the ancient system of 
education. He says, '^ In looking to the effects of education 
upon after life, (which is the only mode of determining 
whether education is good or bad), I do allow it to be of 
great consequence that a young man should be a good scholar ; 
but I also beg leave humbly to contend that it is not without 
its beneficial consequences, that the minds of our young men 
be early awakened to such subjects as the philosophy of law, 
the philosophy of commerce, the philosophy of [the human 
mind, and the philosophy of government. If an equal chance 
be given to these subjects and to the classics, if they are all 
equally honoured and rewarded, the original diversities and 
caprices of nature will determine a sufl^cient number of minds 
to each channel ; on the contrary, if a young man from his 
earliest days, hears nothing held in honour and estimation but 
classical reading, if he have no other idea of ignorance than 
false quantities, and no other idea of excellence than melli:- 
fiuous longs and shorts, the bias of his mind is fixed, — his 
line of distinction is taken ; he either despises those sciences 
because he knows them not, or, if he have the ability to dis- 
cover his deficiencies, and the candour to own them, he feels 
the want of that early determination, that instinctive zeal 
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which no circntnstances in after life can ever divert or extin- 
guish." * 

It ie curions to observe how v^ recently academic edu-* 
cation has been directed towards the branches of philosophj 
to which Sydney Smith has here alluded* The Universities of 
Oxford and Cambridge have not yet a chair of the Philosophy 
of Law and Government The Philosophy of Commerce, 
though adorned by the names of Adam Smith, Sicardo, and 
Huskisson, in England,-^Say, Bastiat, and Bossi> in France, 
— has been denounced in the grossest terms within our own 
memory. The University of Dublin has been indebted for 
its chair of Political EiSonomy to the liberality of a stranger. 
Archbishop Whately. And it is only very recently, and 
since the opening of the Queen's Colleges, that the University 
of Dublin has founded a chair of Jurisprudence. In fact, at 
the commencement of the first session in this college, I had 
the honour of giving. the first public lecture on Jurisprudence 
that was ever delivered in Ireland. It is in accordance with 
the plan of grafting professional education and the study of 
the liberal sciences upon the old academic system, that a law 
school has been established in each of the Queen's Colleges. 
And to-day I shall briefly explain a few of the principles of 
science of which I hold the chair. 

The word Law, in its widest sense, is used to designate 
those natural principles which are incident to, and govern 
all things,, animate and inanimate. The entire of physical 
nature is subject to certain laws, — for example, the laws of 
gravitation, of light, and of heat. In the Institutes of Jus- 
tinian the term Law is extended to the instincts of animals, 
and natural law is therein defined to be that which nature has 
implanted in all living things. '^ For this law is not proper 
to men exclusively, but belongs to all animals, whether pro- 
duced in the earth, in the air, or in the water." All inanimate 
nature obeys certain rules ; and animals are governed by cer- 
tain instincts. The bee and the beaver have built for thou- 
sands of years with the same degree of perfection, and the 
celestial bodies have from the period of creation rolled in their 

. ' Smith's Moral FhiloflOphy) p» 101.. 
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orbito subjeeted to the laws of matter. Now the propertied 
and motions of matter form the subject of natural philosophy^ 
and its several subdivisions. Thus the scienoe of astronomy 
treats of the laws which govern the heavenly bodies: the 
science of mechanics treats of the laws of weight and motion : 
imd the laws of light form the subject matter of optics. 
Similarly mental philosophy treats of the laws which regulate 
the powers^ faculties, and affections of the human mind, and 
its development Mental philosophy has been divided into 
two part^, accordingly as it treats of man in his individual 
eapacity, and man as a member of society. The first branch 
treats of the individual mind^ ^^its intellectual, as well as its 
moral or active powers, the faculties of the understanding, and 
those of the will." The latter branch of mental philosophy 
treats of the -principles which regulate the social development 
of the human race ; this science is now termed sociology or 
political science ; and Jurisprudence is one of its subdivimons. 
Though the physical sciences have been the first to be 
cultivated with success, the study of the social sciences ap- 
pears the more important with regard to human progress. 
Most of the processes of nature, the subjects of the physical 
sciences, are beyond our reach; and though we may be 
affected by their result, yet we cannot control them. The 
earth sweeps through space around the sun, careless of the 
millions which it bears ; the sun revolves round some distant 
and unknown centre of gravitation ; the causes of light and 
beat are mysteries. But most of the subjects of the social 
isciences are within our dominion, and almost with ourselves 
it rests whether we will use and combine the materials of 
dvilisation, and produce the happiness of civilised life, or 
leave those materials unused, and remain in ignorance, poverty, 
and misery. In society there must be laws enforced by the 
supreme government — positive laws. Now Jurisprudence 
treats of the principles which regulate the actions of mankind 
in relation to positive laws. It is the Science of Positive 
Law: and the province of Jurisprudence is to investigate 
the actions of mankind in relation to positive laws, and by 
the observance of the constant co-existence and successions 
of phenomena amongst them to generalise the governing laws. 
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Justice alone of the virtiies can be enforced by the publie 
outlioiity; and Jurispmdeaee considers the natural rules of 
justice, and the cases which may come within its cognizance. 
Jurisprudence^ so treated, may take its place as one of the 
iiiductiTe sctene^, in which, by the observation q£ facts, and 
the use of reason, systems of doctrine have, been established 
which are universally received as truths amongst thoughtful 
meiL 

I use the term Science to mean a collection of truths of 
the same kind, arranged in methodical order. It is obvioils 
that Jurisprudence may be treated not only as a science but 
as an art. It not only investigates the origin and principles 
of laws, but also furnishes rules which teach us to acknow- 
ledge good and shun evil laws. Hence Jurisprudence is not 
odly the science of laws, but also the art of legislation. As 
a science is conversant about speculative knowledge only, and 
art is the application of knowledge to practice. Jurisprudence, 
when applied to practice, is an art, when confined to the 
theory of laws, is strictly a science.^ In a more confined 
sense. Jurisprudence has been understood to be the practical 
art of giving a wise interpretation of the laws, and making 
a just application of them in aU cases as they arise* In this 
sense it is the habit of judging the same questions in the 
same manner, and by this course of judgments forming pre- 
cedents.^ The term Jurisprudence has also been used in a 
sense borrowed from the French, to mean a collection of the 
principles of particular branches of the law; for example, 
Equity Jurisprudence, Maritime Jurisprudence, Medical Juris- 
prudence. 

The science of Jurisprudence is the most important ^d to 
legislation ; and both must in a measure be treated together. 
It embraces also a portion of what has been considered by 
'various writers under the heads of Ethics, Polity, Political 
Philosophy, and Political Economy. Writers on Political 
Economy, in particular Adam Smith and John Stuart Mill, 
have treated of many of the subjects of Jurisprudence. But 

' See for the same analysis applied to logic, Whately*s Logic, p. 1. 
' 1 Aylmer*8 Pandecfts, p. 3. 
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Political Economy is only the sdence of exchanges. It has 
developed the great principle that exchanges should be free. 
Political Economy, starting from this principle, teaches as its 
corollaries, that the permanent and regular increase of human 
comfort is grounded upon the absence, so far as depends upon 
the law, of all favoured dasses, professions, and pursuits ; on 
the equal protection aiForded by the law to every citizen, 
and the unrestricted liberty of spending as he pleases his 
honest earnings. It teaches that the machinery of trade and 
commerce should be left free : that every system of restrict 
tions or prohibitions on commercial intercourse cuts off the 
foreign market, diminishes the number of our buyers imd the 
demand for our produce ; that all men should be permitted, 
without the interference of their government, to produce 
whatever they consider it most their interest to produce; 
that they should not by laws be prevented from producing 
one thing, or by laws be bribed to produce another; that 
they should, so far as is consistent with public morality, be 
left alone, and allowed to follow their own interests as they 
please.^ But Political Economy, though in some subjects it 
exercises a concurrent jurisdiction with Jurisprudence, still 
has its province limited. The subject of Political Economy 
is exchanges ; of Jurisprudence, positive law. 

It has been maintained by many that politics and laws 
cannot be reduced into a science. The ancient sophists were 
of opinion that there were no such things as right and wrong 
by nature, but only by convention. Their maxim is said to 
have been " The Just and the Wicked exist not by nature 
but convention." ^^ That which appears just and honourable 
for each city is so for that city so long as the opinion is enter- 
tained," says Protagoras in the Theoetetes. The opinions of the 
sophists may have been exaggerated by their great opponent 
Plato; but there is no doubt that they did protest ener- 
getically against the possibility of metaphysical science. 
But the possibility of metaphysical science, and in particular 
of the complete development of a science of law and govern- 
ment, is now admitted. The great system of Jurisprudence 

* Cooper's Lectures, p. 5. 
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(says Sir WilUam Jonds)^ like tliat of the universe, cbnsMts 
6f many subordinate systems, all of which are connected b/ 
mce links and beautiful dependencies,, and each of which i^ 
teducible to a few plain elements* If Law be a science, and 
really deserve so sublime a name, it must be foilnded upon 
principle, and daim an exalted rank in the empire of reason ; 
but if it be merely an unconnected series of decrees and 
ordinances, its use may remain though its dignity may be 
lessened; and he will become the greatest lawyer who has 
the strongest natural or artifioal memory.^ . So Edmund 
!Burke has ssiid, that we are all born in subjection ; all boril 
Equally high and low, governors and governed, in subjection 
to one great, immutable, and pre-existent law, prior to all 
x>nr devices, and prior to all our contrivances, — paramount to 
all out ideas, and all oui^ sensations, — antecedent to our very 
existence, — by which we are knit and connected with the 
etei^nal frame of the universe, out of which we cannot dtir. 
And he has described the science* of Jurisprudence as the 
pride of the human intellect^ the collected reason of ages -^^ 
combining the principles of original justice with the infinite 
yisriety of human concerns* So, also, Giambattista Yico con-" 
sidered that the developlment of society, like the heart of man^ 
was Subject to one constant, universal, and divine law, the 
variable application and progress of which depended upon 
the uncertain will and the erring nature of man ; aiid he hence 
conceived the hope of discovering the eteAial principles of th^ 
natural law. 

Great men in all ages have cultivated this science. It is 
of course impossible for me, within an hour's discourse, to 
give little more than a catalogue of the names of those who 
have illustrated this department of human intelligence* 
I shall endeavour to-^ay to sketch very briefly soitoe few of 
the landmarks in the history of Jurisprudence which hdve 
not been noticed so prominently by former writers. And I 
shall give some extracts &om the works of such jurists to sho^ 
how important a department of human knowledge had beeil 
hitherto neglected in the education of the United Kingdom. 

' Jones on Bailments, p. 124. 
VOL, XIT. T 
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In the twilight of history &e magQifioeiat/de&potkmis of the 
East appear. The immobility of institationa is the <iiief 
Oriental characteristic- India and China respectively have 
made no progress in morals and legislation since Menu and 
Confucius flourished. And in these countries^ so longcele-f 
brated for partial wealth and refinement, men endure thef 
tyrannies under which their ancestors laboured for ages afte» 
the very sepulchres of their ancestors have mouldered into 
dust. 

How refreshbg to turn from the stagnant mipd of the 
East to the active intellect of Greece, in which we at oik» 
discern the germs of the European polity and civilisation I 
You know the principal Crreek writers on political philosophy 
-—Aristotle and Plato. The Eepublic and the Laws e# 
Plato, the Politics and the Nicomachean Ethics of Aristotte 
will form the subjects of future lectures* 

Among the Romans, Cicero clearly understood t&e didthic^ 
tions between Ethics and Jurisprudence. He has shown this 
by writing the separate treatises, DeLegibus^ on Civil Laws; 
De Republics, on Political Jurisprudence, or. Ae Sdenoe d 
Government ; and De Officiis, on our Moral Duties. In the 
two former treatises he discusses the duties which <X)me 
within the cognizance of Justice, and are capaUe of being 
enforced by the public authority ; in the latter he discusses 
the moral duties of man, as well as they could be understood 
by a pagan philosopher. 

I cannot describe the pleasure with which I have lately 
read the magnificent fragments of the De BepublicS. St. 
Augustine has made the following analyds of the third bbok^ 
in which Cicero developes the principle that honesty is the 
best policy. He says, in the third book, the questicto of 
political justice is most earnestly discussed. Philus is ap- 
pointed to support the sophistical arguments of those who 
think that political government cannot be carried on without 
injustice and chicanery. He denies holding any such opinion 
himself,'yet, in order to exhibit the truth more vividly through 
the force of contrast, he pleads with the utmost ingenuity 
the cause of injustice against justice, and endeavours to show 
that injustice is useful to a statesman. Laslius, on the other 



The Study of JurUprudence. Wt 

ImnSj nu&tttl&s timt i¥ithoat* a Sttpretne josticie no }k>l!t!cal 
goremmebt' coidd expect a long duration. Soipio then re^ 
produces and enforces the short definitidn that He had giveii 
of a commonweaith; that it consisted in the welfare of the 
entire people ; by which word^ *\ people/' he does not mean 
the mob, but the community bound together by the sense of 
common rights and mutual benefits.^ 

^ In this book occurs the following magnificent burst of elo^ 
quence upon the existence of one supreme law. " There i9^ 
indeed, one true law, one right readon, harmonious to nature, 
dUbsed through dl men, constant, eternal, which by its com-: 
mand calls us to duty, by its prohibition deters us from 
crime ; which, however, neither in vain commands or forbids 
the good, nor influences the wicked by commandment or pro« 
hiUtion. This law caimot be contradicted, nor can any 
portion of it be annuUied, nor can it be entirely repealed ; noi^ 
can we be released from its obligation by the senate ot the 
people; nor » it one law at Bome, another at Athens, one 
law now, another hareafter ; but the one eternal and immu-^ 
table law shall embrace all nations during all time, and shall 
be the one common master and lord of dl/ God himself is 
4e foimder, promulgator, enforcer of this law ; which law 
whosoever shdl not obey, shall fly from himself, and offering 
violence to the nature of man, on this account, shall suffer 
the^ glreatest punishment, even if he escape the usual mis- 
fortunes- of this life." * 

The development of the Boman Law in itself had a icnost 
important effect upon the study of Jurisprudence. For 
Bome was the first state that gave to Law a complete organ- 
isation. Under oriental despotisms Law never could have 
permanence or be raised to the dignity of a system. Under 
the turbulent democracies of Greece, Law could have no per- 
manence. In both cases the precedent of to-day would be 
set aside by the caprice of to-morrow. But from the con- 
tests of the equally balanced parties, the patricians and ple- 
beians ; from the labours of the Patrons in the service of their 

.1 SC Ai^pisUnei De CW. Dei, ilLsi. Barliian's lYaadatioa c^ Cio. De 
Repub. vol, i. p. 257. I have much abridged the aoalyiis. 
^ Lactanitus, InstJ I, vi. c 8. e Cic. 1. De Repub. iii. 
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CHetits ; from the long Buccession of the jurisctfnfinlts ; fi-ont 
wealthy security^ and centralisation, arose first the importance 
and cultivation of the Boman Law. 

Its magnificent development arose from other causes. The 
liberties of Some were destroyed by Augustus, and all the 
avenues to political distinction were closed to independent 
merit under the empire. . Then those, who in former times 
would have been the statesmen and warriors of the Common- 
yrealthj were driven out of the sphere in which their ancestors 
had shone. But they had recourse to other pursuits ; el6igiied 
from politics, they endeavoured, by the study of JurispriideiKJe^ 
^o keep alive some traditione of the republic, so to pay the 
debt which we all owe to our professions, and to entitle 
themselves to the gratitude of their countryman* Similarly 
on the Continent at present, in Germany and Italy, where 
political liberty is almost extinct. Law is studied aS a science^ 
and cultivated with enthusiasm. In the United Kingdom all 
but its immediate practitioners neglect the study of that Law 
to which they owe prosperity and liberty*r 

The Civil Law is one of the greatest triumphs 6f the 
human intellect; I trust the rich treasures of its ancientr 
wisdom will be left unused by ue no longer. There ate nu-r 
merous and important reasons for its cultivation. To classical- 
students I may say, that no part of their studies will be ^ 
useful to such of them as intend to go to the Bar, a« the^ 
study of the Laws and Constitution of ancient Rome. Evea 
to those who do not intend to go to the Bar, but have taste 
and leisure to pursue extended classical studies, I would also' 
say that a knowledge of the elements of the Civil Law, is essen-* 
tial to the study of Cicero, and many other Boman authors.' 
One of the most eminent scholars of modern times. Dr. Arnold^ 
took the pains to learn the Civil Law, for the purpose o£ 
writing his History of Bome. 

Agam, the study of the Civil Law should be cultivated, 
because we see in it the origin of most of the systems now 
prevalent in European countries ; and in order that we may 
compare the laws which regulated the ancient civilisation, 
with the laws now regukting the present more complicated 
regulations of society. In the admir{\ble. forms of some por- 
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loom of £be Civil Law^ are snggestionB if hich jnight peiliaptf 
J>e useful Jo our Law Sefonuers. By studies such as these 
the student will xeadilj obtain a quick perception of l^al 
fitness and analogy ; in no other way will be so speedily form 
a I^al nund. 

At the same time I do not give the Civil Law unqualified 
f>raise* The yalue of the Civil Law is not to be found in 
questions that lehite to the connection between the Grovem- 
jnent and jthe people, or in provisions for personal security, 
4ind a fair trial in criminal cases. Li everything which' con- 
cerns civil and political liberty, it is not to be compared with 
the free spirit of the English Common Law* Hence arose 
the bitter opposition of the common lawyers to its introduction 
into England. Ulpian spoke the principle of the iniquitous 
constitution, settled by Augustus, when he ssdd '^ That the 
will of the prince had the force of law." But to use the 
words of Sir William Jones, in questions of Natural I/aw^ 
^o cause can be assigned why we should not shorten our own 
labours, by resorting occasionally to the wisdom of ancient 
jurists, many of whom were the most ingenious and sagacious 
of men* What is good sense in one age must be good sense, 
all circumstuices remaining the same, in another, and pure 
unsophisticated reason is the same in Italy and England, in 
the mind of a Papinian and a Blackstone.^ And upon all 
subjects relating to private rights, personal contracts, and the 
duties flowing from them, there is no system of law in which 
principles are investigated with more good sense, or declared 
or enforced with more impartial justice. 

In my annual course of lectures upon the Civil Law, it 
>70idd be impossible for me to discuss in detail all the his** 
torical and constitutional topics which might be urged as 
reasons for its cultivation. However, as far as my limits may 
allow me, I shall give a sketch of the development of the 
Homan Law, up to the time of Justinian ; and in this branch 
of the course, I shall devote particular attention to the land 
tenures of ancient Kome, the Agrarian Laws, and the Agra<i> 
xiiui seditions. Secondly, I shall direct the attention of my 

^ Jones on Bailments, p. 14« 
I 3 . 
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class to those portions of the Civil Luw which liave beett 
incorporated into the laws of England and IteUuid. Thirdly, 
I shall advert to those codes of laws existing in the cdlonid 
possessions of the United. Kingdom, which have been deriyed 
from the Civil Law* 

As to the first part of this course, I advise students to read 
Niebuhr. It may be said that this is useftil only as a branch 
-of constitutional history ; but the second part of the course is 
^ecdy practical for the education of a lawyer. A great 
-portion of the doctrine and practice of Equity has been bor<* 
Towed immediately from the Civil Law ; apd the doctrines 
'€/i the civil jurists have been constantly cited by our most 
eminent Chancellors. Portions of the Civil Law have also 
been incorporated into Ae Common Law by the greatest 
Judges. In Law and Equity the great names of Lord 
Chief Justice Hale, Lord Chief Justice Holt, Lord Mans* 
•field, Lord Hardwicke, Lord Stowell, Sir William Gran^ 
and Lord Brougham, show that the knowledge of the Civil 
Law is an aid to the cultivation of the most powerful in- 
i;ellect, to the formation of the soundest l^al mind. 

Upon the fall of the Roman Empire the study of the Civil 
Law was abandoned, and the dark ages for a time covered 
liurope with a cloud. But upon the revival of learning, the 
study of the CivU Law, and with it the science of Jurispru* 
dence, immediately assumed a prominent position in some of 
the universities of Western Europe. 

The Spanish universities in the sixteenth century produced 
the learned casuists, Franciscus De Victoria, who wrote the 
" Relectiones Theologic» ; '^ Dominic Soto, who wrote the 
treatise "De Justiti^ et Jure;" and Franciscus Suare^'. 
Grotius says of Suarez, that he had hardly an equal in point 
of acuteness among philosophers and theologians; and Suarez 
has had the merit, even in that age, of having clearly con- 
ceived the distinctions between what is commonly called the 
law of nature and the conventional rules of intercourse ob- 
served between nations. He first saw, as Sir James Mack« 
iptosh has said, that International Law was composed not only 
of the simple principles of justice applied to the intercourse 
between states, biit of those usages- long observed in (hat 
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mtej/corihe lyy the Earopean race^ which have mnce been 
mof^ exactly distitiguished as the CdnBuetudinary Lilw of the 
Oitistian nations of Europe and America.^ 
"- The fdllowiAg quotations from Suarez may give an idea of 
flie method with which he has treated his subject in the 
fiborious treatise ^'De Legibns ac Deo Legislatore.'^ He 
says^ 'm the prrface, that Juris CiriKs Pmdentia is nothing 
else fhan a certain application or extension of moral philo^ 
sophy to regulate and govern the political morals of the state; 
In ihe' third chapter he says, Plato has made a division of 
few itito^four parts — divine, celestial, natural, and human.* 
Of these. Christian theologians do not admit the second, be* 
eause it is either superfluous, or contains an erroneous doc- 
trine. By the celestial law, Plato understood Fate; by 
which, if he understood that that law was of such a nature as 
not to be subjected to IKvine Providence, or as to impose a 
necessity upon all things, even men, with respect to the 
proper operation of the soul, the opinion is false, and opposed 
to the other principles of the Divine government, and the 
free will of Man ; and otherwise the tenft is included under 
Katural Law.' He says the term Positive Law is of early 
origin. And the phrases lex positiva and jus positivum occur 
in th^ works of Theologians and of the Fathers of the Church, 
as contradistinguished from Natural Law.* 

In Italy, the ft«t great writer on politics after the revival 
of learning, is the celebrated Niccolo Macchiavelli. Few 
have received so general condemnation. The treacheries of 
the tyrants of the age in which he lived have been attributed 
to his political writings ; and he has been described as the 
discoverer of ambition and revenge. Yet, even if his works 
displayed nothing but scientific atrocity, it would still be 
necessary for the historian of Jurisprudence to peruse and 
cohsider them as the results of the political wisdom and 
{Political experience of the age in which they were written. 
The vices of the statesmen of the Italian Republics arose in 



' Sir J, Mackintoshes Ethical Philosophy, sec. 3. • Tknaeus and Phaedrus. 
' Suarez. Tractatus de Legibus ac Deo Legislatore, lib. i. cap. 3, sec. 5. 

^^ lb.' lib. r. cap. 3. ^c. 7. - . 
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eoin^ nieftsmre frOm their poeition* The m^fohant aristociac]^ 
of Plorence, Pisa, Genoa and Lucca, although thej posisessed 
the highest civilisi\tion of the age, were unable to futnish 
from their republics soldiers to cope with the rude barbarians 
of France, Switzerland, and Arragon. Qp^n force they 
therefore met, and sometimes defeated, by secret treachery; 
^or is this age so free from crime as to be entitled to look 
.with horror upon the author who treated scientifically of that 
princely dissimulation without which, perhaps^ princes could 
not then have existed. The 3tudy and analysis of the past 
will always aid in the discovery of political truths And sue*' 
ceeding ages must look upon the open wars of the nineteenth 
century with the same detestation which we feel towards thQ 
i^rim^s of the Borgias, 

Whilst this dark period of European political history 
continued, of which Macchiavelli, in the ^^ Prince," has 
transmitted to us a gloomy picture, «— whilst the politics of 
^tate8men continued to be little else besides treachery and 
corruption, a great jurist, Hugo Grotius, appeared, and de* 
TOted his abilities to the service of mankind. He vindicated 
the freedom of the seas ; he inculcated religious toleratioo^ 
and showed that all laws should not be silent amid the din of 
^rms, ^^ but those laws only w'hich belong to peace, the laws 
of civil life and public tribunals, not such as are eternal and 
fitted for all seasons, unwritten laws of nature, which subast 
in what the ancient form of the Romans called a pure and 
holy war." The seventeenth century is rich in the names of 
great jurists, Grotius wrote his treatise "De Jur^ Belli et 
Pacis»" Lord Bacon, in the 8th book of his treatise ** De 
Augmentis Scientiarum," has left valuable fragments on the 
Science of Law, Cumberland and PuiTendorf wrote on the 
Laws of Nature and Nations. Locke wrote his treatise on Civil 
Government ; and Leibnitz published the short treatise en- 
jtitlcd ^< Methodi Novffi discendse docendscque Jurisprudentife«^ 

Leibnitz, in 1667, when he published this treatise, was 
only twenty-two years of age* But the work exhibits vast 
erudition. The first pait is on Education in general; the 
second on Jurisprudence. I consider it so important, that I 
shall give you a few brief extracts from its contents* He 
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dcfineQ Jurisj^rudentia to be Soetitia Juris. When ^e Rt» 
teinpt the metbod of treating it« we must do two tkinga, •--« 
first, delineate in idea the perfect jurisconsult and whatev^ 
pertains to bis perfection, as Cicero Ivas done in his books 
^* De Oratore ; " eeccmdlj, point out the method of arriving 
at perfection* So Plato has, in bis books on the BepubHc, put 
forward the idea ; but in his dialogue on the liaws what any 
person might compa^s.^ Whatever pertains to the condition 
of the perfect jurisconsult may be divided, like theology, into 
the didactic or positive part, containing those things whidi 
are expressly extant in authentic books, and belong to ac- 
knowledged princijdes of Law ; -*^ the historical, which treats 
of th^ origin, authors, changes, and abrogations of the la,ws ; 
the exegetical, which interprets the authentic books them- 
selves; and the polemical or controversial, which determines, 
by reason and analogy, unsettled cases on the laws. Of 
these, the didactical and polemical are properly the parts of 
Jurisprudence ; but the historical and exegetical only *^ requi- 
sitae." The latter are theoretical, the former practical.' 
Didactic jurisprudence may not inaptly be termed by the 
Bame of Elements. Elements are composed of two things — 
the explanation of terms or definitions, and of propositions or 
precepts* 

Leibnitz then proceeds to comment on the various arrange'^ 
ments of former works, and to censure th^n, from the In- 
stitutes of Justinian, down to the treatises of the numerous 
German writers. He censures the division between things 
and persons, because a thing or person is a matter of fact, — 
power and obligation, matters of Law ; but the division of 
Jurisprudence ought to be taken from that which is matter of 
Law. He then proceeds to definitions. Jurisprudence is the 
science of actions, as far as they are termed just and unjust ; 
hut that is just and unjust which is publicly useful or in^^ 
jurious: — publicly, that is, first, as to the world or its ruler, 
God; secondly, as to the human race; finally, as io the 
state. Hence Jurisprudence is Divine, Human, and CiviL 

« Leibnitz* Works, vol iv. p. ISa, edition by Dutcns. Geneva, 1768, 
' lb. vol. iv. p. 16] . ' 
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Leibnitz, in conclusion} giTCs a course of legal study} anS a 
Catalogue of desiderata in imitaticm of Bacon, in the treatbe 
De Augmentis Scientiarum.^ Some of these demderata-^--* 
still de^erata — * are theatmm legale, or the laws of ali 
nations, places, and times, placed in parallel order, ^^ lustoria 
mutationum l^is — philologia juris — philosophia juris — xsa^ 
stitutiones jurk unifersi — juris naturaliselementa demoa^' 
strativd tradita — vitae jurisconsultorUm« 

The German school has flourished down to th^ preieenft 
time. The Frwch school, illustrated in its infancy by the 
ttames of Bodin, Cujas, and Domaf, has produced many 
great jurists. And the codifieation of the Law under Napo« 
leon is an era in historical jurisprudence. In Italy, Vied 
Beccaria and Filangieri, during the e%hteenth century, culi^ 
tivated Jurisprudence with remarkable success. The works 
of Yico are almost unknown in this country*- As far as I am 
aware, there is no English translation of them. But if I have 
time, I' trust to be able to present to the public a translation 
bf those portions of his works which- treat of the Science of 
Law^ ♦ 

The first great work written by an Englishman, in the 
nature of an essay on Jurisprudence, is the Utopia of Sir 
Thomas More. This celebrated man was successful in most 
bf the public departments of life. His fame as a scholar was 
spread through Europe. He was an able lawyer, a refined 
courtier, an enlightened statesman, a diplomatic ambassador, 
fie was the first layman that was made Lord Chane^or of 
England who was not of noble birth, or had not previously 
filled some high judicial office. 

But the authorship of the Utopia alone would have 
immortalised his natne. And with reference to this work, it 
is only to be regretted that the extraordinary genius which in 
"such an age could develope the principles of the Utopia 
was not resident in some other person than the Lord Chan- 
cellor of Henry VIII. For the extravagancies and absurdi- 
ties of the Utopia, tmd its very form, were plainly designed by 
him to soften the severity of his condemnation upon the then 
go\;erp;nen.t 9nd.laws.0f England. If he had been spmeob- 

' Lib. ▼iii. 
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tears ^hoW, instead of one of the first of England's states- 
men^ the prindples inonlcated in the Utopia would have 
appeared' in a sdentific form, imd a regular treatise upon 
laws and government. I do not pretend to discover in the 
ITtopa all the principles whidi in later times have been 
illustrated b]r Adam Smith, Sir James Mackintosh, Sir 
Samud BomiUjr^ and Jeremy BenthauK But it is at least 
angular to find a Lord Chancellor of Henry YIIL advo- 
cating a complete representative form of government. 

In llie •second bode of the Utopia he says, ^'JBut they 
talce an oath, before they proceed to an election, that they 
will choose him whom they think meetest tor the office; they 
give i;heir voices secretly, so that it is not known for wh<Hn 
every one gives his suffinage. The prince is for life, unless 
be is removed upon suqncion of some design to enslave the 
people. The tranibors [members of parUament] are newly 
chosen every- year; but they are for the most part still 
continued. All their other magistrates are only annual." ^ 
. Sir Thomas More also clearly saw and censured the 
iniquitous severity of the criminal law of England. In the 
first book, Baphad Hythloday, his great traveller, who had 
sera Uti^ia, says, "One day when I was dining with him 
(the King of England), there happened to be at table one of 
the Engliflh lawyers, who took occasion to run out in a high 
commendation of the severe execution of justice upon thieves 
who, as he said, were then hanged so fast, that there were 
sometimes twenty upon one gibbet:" to this Hythloday 
replies, ** This way of punishing thieves was neither just in 
itself, nor good for the public ; for, as the severity was too 
great, so the remedy wtis not effectual; simple theft not 
being so great a crime that it ought to cost a man his life ; 
and no punishment, how severe soever, being able to restrain 
those from robbing who can find out no other way of 
livelihood." "There are dreadful punishments enacted against 
thieves; but- it were much better to make such good pro- 
nsions by which every man might be put in a method how 
to live, and so be preserved from the fatal necessity of stealing 
and dying for it.^'^ 

De Magis, p; 86. " « P* 26. 
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. Sir Thomas l^ore^ in that ii^tolecjint age^ w$a .&^ a wanii 
advocate of religiouB toleration. J shali give a^ptber extract, 
taken from the conclusion of the second book» . ^^ At the 
first constitution of their government, Utopua having under<» 
stood that^ before his coming among them, the old inhabitants 
had been engaged in great quarrels concerning religion, by 
which they were so broken amongst tbemselyes, that he found 
it an easy thing to conquer them, since they did not unite 
their forces against him, but every different party in religion 
fought by themselves «^ uppn that, after he had sub^lued 
tbem, he made a law so that every man might be of what 
religion he pleased, and might endeavour to draw others to it 
by the force of argument, and by amiable and modest waye^ 
but without bitterness against those of other opinions, so 
that he ought to use no othep force but that of persuasion, 
and was neither to mix reproaches nor violence with it; and 
such as did otherwise, were to be condemned to banishment 
or slavery* This law was made by Utopus not only for 
preserving the public peace, which he saw suffered much by 
daily contentions and irreconcilable heats in these matters^ 
but because he thought the interests of religion itself required 
it" Such were Sir Thomas More's noble views on the 
subject of toleration. I have given those extracts from the 
Utopia to show bow far Sir Thomas More was in advance of 
the age in which he lived, and because, next to the Be* 
public of Plato, the Utopia has been the most successful of 
such works, Harrington's " Oceana," Campanella's " Sun,** 
Lord Baccm's " New Atlantis," liave been comparative failures. 
Peau Swift, in his treatise of n similar nature, has sacrificed 
philosophy to satire, and dwelt so much upon the amusir^ 
scenes through which his hero travels, that the work is 
perused ahnost solely for amusement, and even by children* 

But the first that, in modern times, conceived the idea of 
a universal jurisprudence, was Lord Bacont. Lord Bacon 
clearly perceived that politics and laws could be in time 
reduced into a perfect science. In the fn^ment called 
<* Ti'actatus De Fontibus Juris," he says, " This is a dc* 
sideratum that the fountains of justice and of the public weal 
be sought outj and, in the several parts of Law^ a cerUun 
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character and idea of justice Be exhibii^d^ aocordiiig to which 
aii}r one who regards these things, tqaj prove the hiws of 
mdividual kingdoms and states, and hence pkn their emenda-» 
^n.*^ And again he says, ** Laws differ amongst each other 
m a wonderful manner, and by. a great diflference ; so that 
some are excellent, others but indifferent, and some are wholly 
ricioas. We will lay down those certain, as it were, laws of 
hw3> by which we may conclude what is well or ill consti** 
tuted m any particular law." Lord Bacon also adopted \n 
le^slation what in modem times has been called the greatest 
happiness or utility principle; He says, '* The end and scope 
which laws ought to regard, and ta which they ought to 
direct their commands and sanctions, is nothing else than that 
the citizens may liye happily." ^ But immersed in public dutiesy 
and in other branches of human learning, he had no leisure toi 
compose a complete work on the science of Jurisprudence^ 

Few other English jurists have appeared* In recent times, 
Adam . Smith, in his Wealth of Nations, has discussed 
Inany of the important questions relating to the province of 
government ; and, in his Theory of Moral Sentiments, he 
has clearly pointed out the distinction between justice and 
the other virtues, namely, that justice alone is capable of 
being enforced by the public authority. Sir James Maokin^ 
tosh has left a classical essay. The wbrks of Sir Williami 
Jones contain many most vfduable suggestions* Jeremy 
Bentham has written on most of the subjects within the 
range of Jurisprudence. Sir Samuel Bomilly was indebted to 
him for Hiaiiiy 6f th^ legal reforms which he carried* And 
in the recent reforms of the law of evidence and procedure,' 
may be traced the development of the principles which 
Bentham has discussed. His works ai^e disfigured by a 
crabbed style i his seclnsidn from the wo)rld, combined with 
the want of a professional avocation, have made him most 
intolerant to other persons' opinions; at the eanle tiitiCj I 
cannot help regarding the works of Bentham as the most 
Taluable* contribution to Jurisprudence in modem times* • 

The development of Jurisprudence has arisen in two ways> 
— from the individual labours of learned men^ and from the 

' De'Aug.^ lib. viii. apfa. 5. 
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fliitUraL pTogi^ss <tf society. Tlias one knpoHaht bmbdi' o¥ 
Law has arisen in modem times ftom the neoessitiies of oom«» 
mt^icial intereoune. . International Law is entirely the off' 
spring of modem civilisation; and is the latest important 
discovery in political scienoe* Communities' which aneiently 
admitted of no political superior upon the earth>-^n0 kw te 
guide them in their intercourse with foreigners, except the 
dictates of capricious ambitbn,— are now wilfiag to regiffd 
themselves as subject to certain rules, the absence of whick 
is expedient for the interests of all. In andent times Inter- 
national Law had no existence; to the Greeks every otho; 
nation was barbarian, — all barbarians enemies. Livy ^ makev 
the Macedoniasi ambassadors say, '< Cum barbaris sstemum 
omnibus Ghsscis bdlum est, eritque^" And pira<gr was Ae 
eommon practice of the diiefs in the heroic times. To the 
early Bomans hmtii was the same word for enemy and 
stranger. The later Romans conqmred the dviKsed worid, 
aiul dictated to the • barbarians as masters to slaves. Bui 
from the number of civilised states in Hodern Ikttope, ^ of 
nearly equal power, of similar political and ecclesiastical 
institutions, and united in tiie friendly ties of cmnmerce^— ^ai 
set of rules has been adopted in diplomatic intercourse and 
the settlement of international disputes. Intemational Law,' 
however, is only Positive Law in so far as it will foe supported 
by an appeal to arms in the last resort. And although the 
appeal to arms may not be resorted to in every ca6e5 yet the 
fear of incurring general hostility operates upon nationsy 
keeping them within the rules of national comity. The term 
'* law of nations,^' is used by Vattel to designate the science 
which teaches the rights Subsisting between nations and 
states, and the obligations correspondent to those rights. 
The <* Law of Nations ^ teaches the mle which ought to be' 
observed. ^ International Law" is the rule observed. I may 
mention that tiie word *< international" was invcmtied hf 
Jeremy Bentham. The origin and progress of International 
Law is in itself a remarkable step in the march of civilisation. 
Nations now begin to acknowledge their subjection to laws 



in (KHrfbnnity \iiAi mtiunl jattloe aild reason, asr in'the Very 
oii^ 0f Boeiefy indivi&iak acknawledge tkeiiiselvea so 
bound. And the development, of International Law. will 
proceed amongst the civilised nations of the earth until 
eitiz^ caa enjoy, in forei^ countries^ all the rights which 
tjhey enjoy in tl»ir own. There is no good reason that a 
makfibctcnr, by changing his domicile, shonld evade justice; 
These is no good reacion that a debt incurred in one civilised 
eoontry ahoold not be recovered with the same facilities in 
aU others* 

. The great desideratum in International Law is a codtf 
adopted by the civilised nations of the earth, and to be 
^aa6iiseed by their combined strength in the last resott. The 
practicability of such a scheme is exeospUfied in the recent 
enactment of the. law- on bills ol exchange for all Germanyj- 
to repkoe the numerous laws which had previously existed 
in all the several independent States. Prussia, Hungary, 
Austria, Baden, Bavaria, Saxony, and all the minor States 
ef Gbm]any,*had th^ distinct laws of bills of exchange*- 
But at a Congress held at Leipsic in 1848, consisting of 
bankers and lawyers from aU parts of Germany and some of 
the Austrian provinces, a general law of bills of exchange 
was. established, which came into operatum in 1849.^ This 
exiuaple must in time be followed, and upon a more extenrive 
scale.^ 

Fronv the influence of commerce, which tmites the human 
family by the strongest tie^ — the desire of supplying mutual 
wants, — ^I anticipate the completedevelopment of International 
Law* Commerce demands an international code for the 
. dvilised nations of the earth ; so f&at the law of partnership, 
insurance, bills of exebaage, shipping, and bankruptcy should 
be utdform. Commerce demands that there should be 
throughout die civilised worid a uniform standard of the 
precious metals. Commerce demands a uniform system of 
taxation, so long at least as the indirect system of taxation 
may be retained. Oommerce'^ demands that debts should be 
recovered wiA equal facility in every country, irrespective 

* Leone Levi's Commercial Law, vol. i. 
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of die place of eontracL Literature demancb tbat ttie pro<»' 
perty in its works should be secured bj interiaalioiial OQpy^ 
tight Art demandd that the property ia its inyeiitioiis 
should be secured \j an international lavr of patents^ If 
ever there shall enst a common coinage and uniform taxaticm 
for the civilised world, with international courts of justicQ^ 
whose jurisdiction shall extend over continents, civilisation 
will owe these advantages to the origin and progress of 
International Law* Then, again to use the words of Cicero, 
^^ Non erit alia lex Komse, alia Athenis; alia nunc alia 
p6sthac ; sed et apud omnes gentes, et onmia tempera una 
eademque lex obtinebit."^ 

The study of Jurisprudence will aid in the most important 
degree the development of International Law; and this.i^ 
one of the . most important reasons for its caltivatian# 
Another is, that it will assist the progress of law reform at 
homer Certainly if there were ever an ;age in which it was 
important for getitlemen to be acquainted with the pj^inciples 
pf Jurisprudence it is the age in which we live. . In matters 
of law and government stare super anti^as vias is no loi^et 
held to be the leading maxlou In England almost tha 
whole legal world is toiling in the paths of law reform*' 
And the labours of other countries are no longer unknowu 
and despised. Laing and Kay travel Europe, and inform U9 
how the feudal system of real property, with many of it* 
attendant institutiotid. Is abolished in some of th^ s6ata of the 
oldest civilisat|bns« And certainly the experiment df agri^ 
culture in the hands of freemen, in farms of moderate extent 
belonging to themselves, is now being tried upon the mo^t 
extensive scale in Continental Europe. And It is at least 
worthy of our attention to study on fci^ntlfic principles these 
great phenomena, with the view of Introducing I^ito oar pwii 
real pi^operty reforms the best portions of the new landed 
system of modem Europe^ 

. Next to the real property reforms tht5 new systems of 
national education attract our notice. It is .from tlie cOmbi-r 

^ Tar, /«., — '< sed et omnes gentes et omni tempore una lex «t sempit«nia et 
immutabUis continebit." 
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oatbn of natural powers that man derives his civiEsation, 
Having acquired a certain amount of knowledge, it is partly 
optional with him whether he will make use of the powers 
of nature, or obstinately struggle against them. And so 
availing themselves of their natural capabilities, some races 
of superior energy have arrived at a partially developed civi-^ 
lisation. But the cultivated enetgy of human thought shall 
yet develope greater results, Now in almost every civilised 
country there exists a vast number of paupers, for whon^ 
eivilisation has been in vain, to whom it has scarcely brought 
any benefit Yet these are not permitted to rage with their 
original barbarity. The Law provides for offenders police^ 
judges, the prison, the scourge, and the gallows. Some 
States, a little further advanced in social knowledge, tiy 
also the effects of national education. They act thus upon 
the soundest principles of political science. -In moral and 
physical nature alike over the earth we see the results* of 
cultivation. 

In physical nature, a large extent of country left as a 
marsh or swampy forest in its original rudeness shelters 
beasts of prey, herds noxious vermin, and from its baleful 
precincts spreads pestilence over the adjacent country. Time 
advances, and with it the steps of civilised man. He fells 
the trees which kept the sunlight from drying the ground. 
He drains the marshes, which speedily bear the abundant 
harvests. The wild beasts, deprived of shelter, perish from 
the place, no longer fit for their habitation ; the dry and cul- 
tivated ground no longer breeds fevers and agues. This 
spectacle, either in its progress or in its fruits, is witnessed 
over the entire earth. When the Athenian civilisati(Hi 
flourished, those countries which now, under the names of 
France and Germany, are covered with rich corn fields, 
beautiful vmeyards, flourishing cities, and have produced sq 
many great and good men, were dis^gured with forests, rocks, 
* and marshes. The forests are now mi down, the marshes 
are drained, the rocks are built into libraries, cathedrals, 
cities. And the same process is now advancing along the 
banks of the Mississippi and Sacramento. In moral nature 
we now see the minds of the lowest class in society left 

VOL. XIV. u 
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tftagnant and disfigured by moral poUtitioh add igiKmiiice. 
As the earth left to it«elf becomes waste and tangled^ — the 
pestilential abode of reptiles' and wild beasts, — so the mind 
tineultiTated produces crime and pollution. 

But in both cases^ if we would perform our duty to our- 
Belves and society, we must cultivate ; we must cultivate the 
savage earth, we must cultivate the ignorant minds of the 
p(>on If we wish the earth to be wholesome and fruitful, it 
miust be drained and cultivated. So, too, with the wholesome 
crop of knowledge we must banish the bitter thorns of igno- 
rance. If we wish the poor to take their places as citizens 
in society, we must both educate them, and, by means of 
laws in conformity with natural justice and reason, place 
{hem in a condition wherein they may use that ciducation, 
and earn their bread. And there can be no more gratifying 
proof of human* progress than this, that modern political 
8<^ience teaches, that the true way to provide for the general 
happiness is to give all citizens an interest in the prosperity 
bf the nation, to leave trade and labour free, and to give the 
humblest a good education. And the countries which have 
emancipated and given independence and education to the 
lower classes, have not only given liberty to them, but secu- 
rity to all. 

• Science is often abused, as not being practical ; but it will 
not be denied that such questions as these are practical. So 
also, since the arts of sculpture and painting have been 
united with manufactures, and aid in their development, is it 
most important to consider upon what principle the Law now 
refuses to the inventor the complete property in his works. 
Schools of Design are endowed and encouraged by patrons 
of the Fine Arts. Yet in the British Islands the ingenious 
Mechanician, who invents new machinery to cheapen produc- 
tion and facilitate labour, — the artist, who with plastic skill 
designs the most exquisite forms for the furniture bf our 
houses, — the painter, who stamps with beauty the plain 
creations of the loom, and enables Manchester to find a 
market in China and India, — these benefactors of society 
are by the present laws denied the full property in the work« 
bf their hands and brains. Is* it not worth while to study 
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uliy tbS0 k 80, and ufMrn iiHiat prinbiple this is.to be verne* 
aied? 

The Iki^h Law, with its excellent characteristics, — trial 
by jury, vwA voce evidence, and publicity in every stage of 
Ae proceedings, — has spread over a vast portion of the 
earth. In North America it has crossed the Aileghanies and 
the Bocky Mountains with the emigrants; and California 
has a mayor and aldermen and a Court of Common Pleas; 
So, if we tmm to India or Australia, the English lawyers 
may say, — 

<* Que regio in terris noa nostri plena laboris 
Est?" 

• r 

But I must say, &at in some of these new countries im- 
provements have been made upon the Common Law, which 
we are slow to adopt at home. The development of the 
Common Law is proceeding at the most rapid rate in the 
Umted States. And our most energetic law-reformers may 
bonrow useful hints from the latest Code of New York* 
l^ere, incredible as it may appear to us, the distinction 
between Law and Equity has been abolished. And not only 
in the department of legal refortn, but also in legal author- 
ship, the United States of late have surpassed Engluid. In 
England recently, with perhaps the exception of John 
William Smith, there have be6n no legal authors such as 
Kent, Stoiy, and Greenleaf have been in America. I have 
no hesitation in attributing this to the superior l^al eduea" 
tion which the American lawyers receive, and to the schools 
of law established throughout the United States. 

And that I may speak of minor legal ireforms, — the ques- 
tions as to the admissibility of the evidence of plaintiffs and 
defendants, — as to the facilitating the sale of incumbered 
estatesy-*- as to the reform of procedure, and the separation 
of the political and legal functions of the Lord Chancellor, — 
are all being agitated at present. 

Now I do not speak merely of the progress of the human 
race and the amelioration of society. For many believe 
such ideas to be visionary, though I confess I do not belong 
to Bttch a sdiodl. But I ask you, can there be anything 
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more atriotly practical than the consideratioii of such quefl« 
tlons as the legal burdens which press upon the owners and 
occupiers of land^ and prevent its free transfer^-^the reasons 
for the education of the poor, and the best method to accom- 
plish it, — the consideration of the laws which deprive inven- 
tors of the complete property in their works, — the questions 
of international c(^yright> an international law of patents, 
and an international commercial code^* — and the reform o^ 
our legal procedure ? . Do not these things concern the pros- 
perity of the entire community ? And is it not expedient, to 
consider them upon scientific principles ? 

For reasons such as these I advocate the study of Juzispru* 
dence as a necessary part of the education of a gentleman. 
The important legal reforms to which I have alluded may 
not come to pass for many years. But progress is necessarily 
slow. In the scheme of the universe centuries are but 
sebonds^-^ages produce the diamond. How long did the 
granite and marble slumber in darkness from the time when 
they were formed in the primeval earth until the time when 
the artist's skill wrought them into the Temple of Theseus; 
the Pantheon, the CcJiseum, St. Peter^s : so those who in the 
civilised countries of the world now <^ultivate the sdciaL 
sciences are forming the materials from which some future 
statesman shall rear a social fabric more enlightened* and of 
more just proportions better fitted for the advancemept of 
knowledge and the welfare of the people — the progress of 
the civilised world. 



ART. IV.— EVIDENCE ON THE OPERATION OP THE 

NEW YORK CODE. 

OuB readers are aware that the Law Amendment Society 
has undertaken an inquiry into the operation and effect of 
the New Yorik Code, in which they have been assisted by 
Mr. Lawrance, the ambassador from the United States. For 
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thk parposd the Law and Eqiiitiy Procedure Oommittee 
caused questions bearing on this subject to be framed^ and 
they have been sent to many parsons qualified to give good 
and impartial testimony. We are now enabled to lay before 
oar readers the result of this inquiry, so far as it has reached 
this country; and we shall first print the names of the 
witnesses, many of whom are well known in England. 
These witnesses will be referred to by the number attached 
to their names in printing their answers to the questions. It 
will be seen that the great body of the evidence speaks to 
the vast benefit derived from the " Code " to the people of 
New York, and even to the profesMon of the Law ; for one 
of the -questions^ it will be seen, was directed to that part of 
the subject. 

1. J. J. Bosworth, Attorney and Counsellor-at-law, New York. 

2. Mjrrom O'Wilder, Counsellor-at-Law, Canandagua, New 

York. 

3. E. Darwin Smith, Counsellor-at-Law, &c., Rochester, New 

York. 

4 B. Emmett, Counsellor-at-Law, New York. 

5. B. Daris Noxon, Counsellor-at-Law, Syracuse, New York. 

6. Charles P. Kirkland, Attorney and Couns^or-at-Law, New 

York. 

7- Samuel K Lynn, Counsellor-at-Law, White Hanes, New 
York.. , 

8. Simon Greenleaf, Connsellor-at Law, Boston, Massachusetts. 

9. John V. L. Pruger, Attorney and Counsellor-at-Law, Albany, 

New York. 

10. Ambrose, L. Jordan, late Attorney-General, New York. 
IL J. Sutherland, Counsellor-at-Law, Hudson, New York. 

12. J. Miller, Counsellor-at-Law, New York. 

13. E. C. Benedict, Attorney and Counsellor-at-Law, New York. 

14. Henry Van Der Lynn, James Clapp, Henry R. Mygatt, At- 

tornies and Counsellors-at-Law, Oxford, State of New 
York. 

15. William Curtis Noyes, Attorney and Counsellor-at-Law, New , 
. York. 

u 3 
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16« Murray Hofftnan, late Assistant' yice>ChanoeIlor» and formerly 

Master-in-Chancery. 

17. Judge Daly, Court of Common Pleasi New York 

18. J. Van Buren, formerly Attorney-General, New Tork, 

19. Benjamin Rand, Counsellor-at-Law, Boston. 

20. Henry Nicoll, Counsellor-at-Law, New York, 

Q. L Abe tou acquainted with the opebation op the 
New Yosk Code of Citil PnocEDimB wmcH has recently 
COME into operation?-^ a 1. I am. 2. Yes. 3. Yes. 4. In 
some degree* 5. I am to some consideraUe extent. 6. Yes. 
7. I am* 8. Yes, by reputation only ; not being a cttiasen of that 
State, but of Maasacbusetts. 9. (See below.) 10* lam* IL Iam« 

12. To some extent 13. Yes. 14. To some extent 15. Yes. 
16. I am to a limited extent 17. Yes. 18. Yes. 19. and 20. 
(See below.) 

Q, 2. Are tou pabtioularlt acquainted with ant suit ob 
suits conducted by means of its pboyisions? — A* 1. I am. 
2. Yes. 3. Yes. 4. I am with several. 5. Yes, quite a number. 
6. Yes. 7. I am. 8. No. 9. (See below.) 10. Yes, a consi- 
derable number. 11. I am. 12. I am. 13. Yes, a large number. 
14. Yes. 15. Yes. 16. With severaL 17. As one of the Judges 
of the Court of Common Pleas, I have been occupied since its 
adoption, in administering the laws under it 18. Yes. 19. and 
20. (See below.) 

Q. 3. Have you been personally interested in any such 
SUIT? — A. 1. I have not. 2. I have not. 3. Yes, as attorney 
and counseL 4. I have not 5. I have been in many of them as 
counsel, and in several have drawn complaints, and in others 
answers — in none as a party. 6. Yes, as counsel advising and 
trying the cause, but not as a party. 7. I have as trustee. 8. No. 
9. (See below.) 10. Yes, in three. 11. I have been. 12. No. 

13. Yes. 14. Yes, as attoi'ney and counsel. IS. Yes, as attorney 
and counsel. 16. No. 17. No. 18. (No answer.) 19. and 20. 
(See below.) 

Q. 4. Have you been professionally engaged in con- 
ducting ANY SUCH SUIT? — A. 1. I have. 2, Yes. 3. Yes. 
4. I have. 5. I have a good many. 6. Yes. 7. I have. 8. No. 
9. Gives the following answer to the first four questions. I am 
an attorney and counsellor-at-law residing at Albany, the seat of 
government of the State of New York, and have been in practice 
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fcr mere than fifteen jean past. A conaiderabk number of 
actions have been commenced or defended in mj office under iha 
Code of Civil Procedure referred to since it took effect, and have 
been conducted through various stages, and many of them to final 
judgment. 10. Yes, a considerable number. 11. I have been. 
12. Yes. 13. Yes, a large number. 14. Yes, 16. Yes, as at^ 
torney and counsel* 16. Yes. 17. (No answer.) 18. (No an- 
swer.) 19. and 20. (See below.) 

Q. 5. What has been the effect of this Code m pbouotikg 

OK REPRESSING TJNNECBSSABT LITIGATION ? -^ ^. 1. I think the 

effect of it has been, and is, to repress unnecessary litigation. 
2. In my belief, the number of suits has increased. Parties and 
their professional advisers now feel a certainty in commencing an 
action, that it is not to go off upon any technicality, but that 
sooner or later it must be decided upon the merits ; and they dare, 
therefore, to commence suits now for rights, which rights^ as a 
choice of evils, they formerly would have given up rather than 
risk the uncertainties and expense of a suit in which, perhaps, the 
rights of the parties were to form no part of the final decision. 
The limiting of costs which one party can recover against the 
other to sums which can be more approximately stated in advance,' 
has also, by removing another uncertainty, contributed to the same 
result — an increase of suits. 3. I think it checks frivolous and 
sham defences for delay ; otherwise it does not repress litigation, 
but rather increases small suits. 4. The effect, I have no doubt, 
has been to repress unnecessary litigation, by which I mean the 
discussion. of questions not essential to the merits. 6. According 
to my observation, litigation has increased since the Code went 
into operation ; it has no tendency to repress unnecessary litiga- 
tion — that I have discovered. 6. I cannot say that the experi- 
ment has been sufficiently tried to answer this question. Its effect 
will be, in my judgment, if properly administered, to diminish 
litigation. 7. I cannot say, from my own practice ; but as therd 
is not the same inducement to bring actions for costs as under the 
old system, the effect must be good in repressing litigation. 8. I 
have heard much of the operation of the Code ; but never heard 
that it had such effect either way. 9. By the Code referred to, 
all former statutes controlling the right of a party to agree with 
his attorney or counsel as to compensation are repealed, and the 
measure of such compensation is left to the agreement of the 
parties, express or implied, repealing thus far the statute against 
champerty and maintenance. An arrangement for receiving a 
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large shure of the recoverj maj^ and so doubt will; iildaee soine 
attornejs to bring actions in caseain which they? would not other-' 
wise have done so. The abolition of the old forms of action hm^ 
of course, put an end to the former syjBtem of speeial pleadingi and 
the protracted litigation which sometimes grew out of \t It is 
proper, however, to state, thai under the revised Statutes of New 
York, which have be^n in force since 1830, proceedings aod 
pleadings in actions at law had in many cases been mucb simj^- 
£ed, and very broad powers had been vested in the sevei?al Courts 
of Law and Equity to regulate their practice in such a manner as 
to facilitate the determination of all questions pending before 
them ; which powers had been exercised in many cases by the 
Courts to a very considerable extent. 10. I cannot say that it 
Has diminished the number of suits, except by combining in one 
suit what would otherwise have been considered and treated as 
several causes of action. In that way I think it has much dimi. 
nished the number of suits. 11. Upon the whole, I think the 
effect of the Code has been to repress unnecessary litigation* 
12. Beneficial. 13. I do not think any reliable opinion can be 
formed at present. I confidently expect that, when fairly in ope- 
ration, it will greatly repress unnecessary litigation. 14. Bad — 
exciting the litigant and depressing the timid. 15. I think it has 
rather promoted it, owing to its , supposed license in authorising 
suits, which would not have been brought under the former sys-^ 
tiem, and to the inartificial manner in which pleadings have been 
prepared ; but time and experience will, I think, remove these 
objections. 16. I am unable to give a definite answer. It is, 
perhaps, scarcely time to judge of the effect in this particular. It 
is certainly adapted to repress such litigation. 17* Its tendency 
has been to repress unnecessary litigation. 18. Its general effect 
has been favourable in this respect. 19. and 20. (See bielow.) 

Q. 6. Are tou acquainted with the conduct of any suit 
SINCE THE Code came into operation which involved both 
FpiNTS OP Law and Equity, and which, heretofore, would 

HAVE necessarily TAKEN TjHE PARTIES BOTH INTO A COUBT OF 

Law and a Court of Equity ? And if so, has the change 

HADE BY. this CoDE BEEN, ON THE WHOLE, BENEFlCIAfL ? — 

A: 1. I answer the first Inranch of this question affirmatively. 
The change has, in my opinion, been^ on the whole, beneficial. 
2* None that were not amicably settled before trial. 3. I know 
of no such suit The distinction between Law and Equity is not 
practically abcdished* The same Judge gives legal or equitable 
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rdtefyfts tile elite demands; but the complaint accords With the 
faets, and presentai a ease for the assertion of a leg&l rights or for 
equitable relief, like declarations at Common Jjmt or bills in 
GJiancery. If the case is one of doabt in respect to what kind of 
relief the party is entitled to, the pray^ of the complaint is shaped 
seccordin^y in the alternative, as in Bills in Chancery formerly. 
The Code has produced greater brevity in pleading, and is thus 
beneficiaL 4. I am acquainted with the conduct of such suits, 
and I think the change made by the Code has been decidedly 
beneficial. 5. I cannot bring to my mind any such case. It has 
heexi suggested that in an action to recover the possession of land 
against a person holding under a contract to purchase, that de- 
fendant might interpose an Equitable defence, viz. ; show himself 
entitled to a specific performance on performing himself, and thus 
defeat a recovery. The experiment, however, has not yet been 
made. The advantage claimed for the Code in combining Law 
and Equity has been, that it is often difficult to determine whether 
a case should be broaght in a Court of Law or a Court of Equity, 
and that this difficulty is removed by the Code. I think such 
cases are rare ; too much so to warrant the change, which, on the 
whole, is decidedly injurious, and productive of mischief. Penn- 
sylvania, Massachusetts, and other States, which have had no dis- 
tinct Court of Chancery, condemn the change made by our Code. 
6. Yes ; and the change, in my opinion, has been beneficial. 7. I 
am acquainted with such suits, and I consider this as one of the 
signal benefits to be derived from the Code. 8. No. 9. I do not 
now recollect that I have had the management of any case since 
the Code came into operation, which exactly meets that stated in 
this interrogatory, although no doubt there have been many such. 
Our former Court of Chancery, after it had once obtained juris- 
diction of a cause, retained it for the purpose of settling all the 
questions between the parties fairly arising in the controversy, 
although some of them might not, separately considered, have been 
legitimate subjects of Equity jurisdiction — cases such as are 
referred to in the question were not, therefore, very numerous 
under the practice before the Code. 10. I am acquainted with 
the conduct of several such suits; I tliink the change has been, on 
the whple, beneficial ; and that it will become more so, when the 
Courts shall have more fully digested and adopted their rules of 
practice, and the profession shall have become more familiar with 
them, both of which I think are in progress. 11. I am acquainted 
with the condMCt of a, suit involving points both of Law and 
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Equity since the Code has been in operation. I tbink ^e elutnge 
made by the Code has been, on the whole, beneficiaL 12. I am. 
13. Yes. I think it has been beneficiaL 14. To the first part of 
this question : yes. To the second part : the change works badly« 
15. lam; and the change has, in that respect, been beneficial, 
and saved much delay and expense. This, I tlunk, is one of the 
chief merits of the Code. 16. I answer, yes ; and in this parti- 
cular the Code is decidedly and extensively beneficial. 17. I have 
tried and disposed of a great many cases involving points of Law 
and Equity, and am satisfied that the change has been highly 
beneficial. 18. (No answer.) 19. and 20. (See below.) 

Q. 9. Has the new system op pleading led to incon- 
venience IN BRINGING PARTIES TO TRIAL BEFORE THET HAD A 
FULL KNOWLEDGE OF THE ISSUE TO BE RAISED? If SO, HAS 
SUCH INCONVENIENCE BEEN OBVIATED BT THE POWERS GIVEN TO 

THE Judge of Adjournment, &c. ? — A, 1. Instead of leading 
to inconvenience, it necessarily informs the parties of the precise 
questions of fact to be controverted, and enables the party to avail 
himself of several questions of fact, although either, if established, 
would be decisive of the controversy. 2. None whatever. 3. I do 
not think the Code has led to any inconvenience of the kind sug- 
gested. 4. I know of no instance in which the new system of 
pleading has led to such inconvenience where the pleaders have 
had ordinary skill. The powers given to the Court of Amendment 
are sufilcient to obviate any such inconvenience. 5. It has : there 
being no pleading after the reply, the defendant is often surprised 
on trial, and sometimes the plaintiff. The inconvenience is not 
obviated by the liberal system of amendment and postponement 
which is adopted ; the surprise of the defendant is no ground for 
adjournment ; and when an amendment is granted the opposite 
party may count on the cause going over ; thus creating delay and 
enhancing costs. 6. I think not. 7. I know of no such case : 
at the circuit and before referees I have as yet found no such dif- 
ficulty. 8. I have no knowledge on this subject. 9. Many ques- 
tions at once arose under the new system of pleading ; and in- 
stances have occurred in which actions were prematurely brought 
on for trial. In such cases leave has been given to plead anew, 
and trials have been adjourned under circumstances in which it 
would not have been done before. The Judges have generally 
been very liberal in this respect. 10. Not when the pleadings 
have been drawn with a reasonable degree of skill and precision ; 
when they have not I have known them reformed by a summary 
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ftppHeation to the Court. This has usuallj been done in the pro- 
gress of coming to issue. And in some instances adjournments 
have been had in order to allow parties to mend their own plead- 
ings as to costs, &c. 11. Inconveniences in this respect have 
arisen ; but, in mj opim<Hi, principallj because the system is new. 
Such Inconvemences have been in part obviated by the powers 
given to the Court of Adjournment. 12. I think not. 13. I have 
not felt this inconvenience, bnt it has been the subject of com- 
plaint bj Judges and lawyer^ who are not friendly to the Code, 
and perhaps by others. 14. To the first part, yes ; to the second 
part, no. 15. No, where the cases have been conducted by com- 
petent attorneys and counsel. 16. In my experience the reverse^ 
has been the case ; a more perfect knowledge of the issues is ob* 
tained than in any other system. 17. It has been attended with 
much practical difficulty. The unlimited power of amendment, 
however, conferred upon the Judges in every stage of the pro- 
ceeding has been found sufficient to meet the difficulties incidental 
to so great a change, and with very little expense to the parties. 
I look upon this unlimited power of amendment as one of the 
greatest advantages of the system. 18. Quite the reverse. 19. 
and 20. (See below.) 

Q. 8. Has the abolition op the rules REGARDiNa the 

INCOMPETENCY OF VHTNESSES TENDED, IN YOUR OPINION, TO 

ELICIT THE TRUTH? — A. 1. It has. I havc known several actions 
tried in which a just verdict was obtained upon the evidence of 
the opposite party, in which there would have been a failure of 
justice if he could not have been sworn. 2. It has. 3. I think it 
has. 4. They have. 5. By no means : but it has tended to in- 
crease perjury, 6. It has. 7. Upon this subject I have not as 
yet seen results sufficiently satisfactory to form a reliable opinion. 
8. No ; I think it has introduced as much falsehood as truth into 
trials by jury. 9. Sufficient time has not yet elapsed to speak 
very positively on this subject. The objections to admitting the 
testimony of interested witnesses have not, I think, proved to be 
as great as many persons anticipated ; inasmuch as such testimony 
is almost always closely criticised, and received with great caution. 
10. I think it has. 1 1. In my opinion it has. 12. I have doubts 
on this subject. 13. I am quite sure it has. 14. No. 15. I do 
not think it has. 16. I think it has. 17. It has, decidedly. 18. 
I think it has ; the objection still goes to the credibility, as, I 
think, it should do. 19. and 20. (See below.) 
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Q. 9* Dobs the xzpkbibnce tou hats had of thb ^»mis- 

lOSSION OF THE BVIDENOB OF XXTTEBSSTEP WITKBSSBS LEAD TOU TO 
DBSHUfi THAT THE FRUICIFLE SHOULD BE CABBIED TO ITS FULL 
BXTENT BT MAKING PASTIES OOMPBTENT TO aiVB BYIDENCB IK 

THEIR OWN BEHALF? — A. 1. Mj judgment is in favour of 
making the parties competent, leaving the question of interest 
with attending circumstances to bear on their credibility. 2. 
Parties never should be brought upon the stand at the trioL 
After the excitement of the trial has commenced, and lawyers 
have, as is supposed, animadverted upon the parties and ^^ badgered 
the witnesses,** it is in effect setting a trap for the soul when jott 
call the party on the stand to testify. Our Code is well adjusted 
in its provisions as to when and how a party n^ay be so. examined, 
except that it should provide that such examination, if had at all, 
should be before the day of trial The examination of a party at 
the trial is not necessary, and experience under our Code shows 
that it is not justifiable. With the above modification I should 
answer to the ninth question unhesitatingly, Yes. 3. By no 
means. The relaxation of the Common Law rule thus far is wise; 
but it doubtless would lead to great immorality and corruption to 
allow parties to give evidence in their own b^alf. 4, I cannot 
answer this question so much from the experience referred to as 
from general reflection on the subject. I think the principle 
should be carried to the fullest extent. 5. Not at all : I consider 
the old rule as to interested witnesses, and more especially as to 
parties, much the safest and best. But still in the present thirst 
for novelty, I shall not be surprised if parties shall be allowed to 
testify in their own behalves, and perjuries multiplied four-fold. 
6. It does. 7. The same answer as above. 8. As far as my 
experience and observation, in many years' practice, have gone, 
the admission of interested witnesses has not been favourable to 
the eliciting of truth. On the contrary, it has increased perjury. 
I would give either party the right to call his adversary as a 
witness, if he chose, in any action upon contract, at least ;. and 
perhaps in some otliers. And when a witness is interested on both 
sides of the cause, I would let the objection go to his credibility 
only, without computing the pecuniary amount of the interest on 
either side. Beyond this, I should think it unwise to change the 
Common Law on this point. 9. I think that the provisions of the 
Code in this respect have gone as far as is desirable, until further 
experience has been had. (See Sections 389 to 397. of the Code 
in the printed copy in the possession of Mr. M. D. Hill, Q.C«) 
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10. So far aa the Code has gone, I have seen nothing that would 
lead to a wish .for its repeal; but as the admission of parties to 
testify on their own behalf is an untried experiment, I should 
venture upon it with caution and doubt* 11. I can see no ob^ 
jectkm to carrying the principle even to this extent. And in 
many casjes, in my <^inion, it is most clear the principle should be 
carried to this extent 12. It does not. 13. It does. 14. No» 
No. 15. No. 16. It does not. As at present advised, I am of 
opinion, that tiie making a party competent as a witness should 
depend upon the act. of his adversary. 17. I think the experiment 
should be. made* 18. No. 19. and 20. (See below.) 

Q. 10. Do THE RE6ULATIOKS AS TO EXSCtTTION IN STTtTS 
XnfDmBt APPEAL TBin> TO DmiKISH THE NimBER OF APPEA18 
BR0U6IST FOB BELAY OR FOR THE IKBIJLOENGE OF A SPIRIT OF 

LITIGATION? — A. 1. What the actual tendency in this respect 
has been I do not feel sufficiently advised to undertake to say; 
2. Frobal^ not, as it is n6t difficult, by giving the undertaking, 
to stay executions. 3. I think not. 4. Such certainly is their 
tendency. 6* They do; and many times prevent an appeal, ntot 
brought for delay or from a love of litigaUon, but where the merits 
are concerned, and injustice has been done by the Court below. 

6. Such must be its effect, in consequence of the security required. 

7. I cannot answer from my own experience. 8. I do not know. 

9. The revised Statutes of New York before referred to, required 
substantiaUy the same security in appeals as is required by the 
Code. As I am answering these questions while in Europe with* 
out the Statutes before me, I cannot speak with the precision I 
would if I were at home; but my general recollection of the 
matter is, that the Code has not made any material change in this 
respect. Requiring ample security on appeals both for costs and 
damages, as provided for by the Eleventh Title of the Code no 
doubt diminishes their number. If costs only were the penalty, 
the number of appeals would unquestionably be much greater. 

10. I think they do. 11. I think they do. 12. I can't answer 
this* 13. My experience does not enable me to judge. 14. No. 
15. Tes, very much. 16. My information does not enable me to 
answer this question. 17. As security must be given for the 
amount involved, interest, and the costs that may accrue upon the 
appeal, appeals are rarely or never brought for delay or to indulge 
in a spirit of litigation. If security is not given, execution issues 

* _ 

at once upon the judgment appealed from. 18. Yes. 19. and 20. 
(See below.) 
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Q« 11. Is fr FOUKD EAST IK PBACTICB TO BBIXG THE KBRCXS 
OF A CASE IHTO BBTIEW OK APPEAL? — Ak 1. It ISr In SO 

answering, I do not include the appeal to the Conrt of last resort, 
on which onlj qnestions of law are reviewed* 2. There are some 
defects, or an uncertainty, in onr Code here, as to how errors of 
law and errors of fact respectively are to be reviewed. Before 
the special t^m? or general term, >« which? The defect is in 
the crudities of the provisions in not specifying detaik, &c., and 
not in the system. 3. It is not so Msy, beeause new and un*'* 
familiar, and not so good as a writ of error or a bill of exceptions 
in the same Court. 4. I know of no instance in which any 
difficulty in doing so has occurred. 5. I am not aware that it is 
more easy or more diffieult than it was under the form^^ i^»ctiae 
by bill of exceptions or special verdict; indeed, those are the 
methods now used. 6. There is some confusion and difficulty in 
this subject, owing to imperfect or dubious provisions. of the Code^ 
but easily remediable, by an amendment of the Code ia some few 
additional sections. 7« Perfectly. 8, Yes, judging from long ex« 
perience of this mode of proceeding in Massachusetts. 9. I am 
not aware that any substantial difficulty has been experienced in 
this respect under the Code, beyond that almost necessarily arising 
from settling the details of a new system of pnictice. 10, Very* 
II. I have found no difficulty in my practice. 12. It is. 18. X 
have found no difficulty. 14. No ; it is very difficult 1^. It 
has been on the whole easy, though some difficulties have al^ended 
a review ; they being such as always exist in a new STStem, but 
which experience will remove. 16t There is no difficulty that I 
have ever known. 17. Yes. 18. Yes. 19. and 20. (See below.) 

Q. 12. What is the woBKiNa op the New Code as to the 

DIMINUTION OF TIME AND COST IN LITIGATION? — A. 1. There 

is a saving of time and cost. 2. A very great diminution of time ; 
also of expense, except as to sums paid to one's own lawyer. 3. It 
diminishes both. 4. A saving of both. 5. Time is not varied ; 
but the costs of litigation are very considerably increased. 6. Its 
legitimate effect is to produce such diminution of time and expense. 
It has been so short a time in operation, that I cannot speak of its 
actual effect as yet. 7. I think it works beneficially in both 
respects. 8. (See below.) 9 The statutory fee bill of attorneys 
and counsellors in the State of New York, before the adoption of 
the Code, was quite moderate, having been very much reduced a 
few years previously. In all important cases, attorneys, most of 
whom also act as counsel in their own causes, expect to foe re*- 
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mmiecated by oomiBel fees, la conseqnenoe of the gneat Sscrease 
in the pofnilation and oommeree of our State, its judicial force, as 
it existed under its late constitution, IukI been found inadequate 
to dispose of the great amount of business Inrought. into the Courts. 
By the Constitution of 1847, it was intended to strengthen the 
judiciary, and to enaUe it to dispose of cases more rapidly. The 
two systems caanot, therefore, be very well compared in this 
respect. 10. It saves both. 11. In many cases, no doubt the 
faet that the Code is new, and that many of its provisions therein 
foTO required judicial explanations, has increased the time and 
costs in litiga^n. In my opinion, this difficulty is inseparable 
from ail new systems arising from the nature of language. 
12. The diminution of time depends upon the business before the 
Courts, and the costs upon positive statutes. 13. The Code has 
not been long enough in operation to enable me to judge of its 
proper ei£ect. 14w Very bad. 15. There is no saving of time, 
1)Ut much in the cost and expemses. 16. I think favourably of 
Its operation in these particulars ; more so of its natural tendency. 
There are many circumstances with us. 17. Benefioial. 18« 
Favourable in both respects when the Courts do their duty. 19. 
and 20. (See below.) '' 

Q. 13. Do ANY AND WHAT OBSTACLES YET REMAIN TO BE 
REMOVED BEFORE A SUIT CAN "WITH CERTAINTY BE DECIDED ON 
ITS MERITS, AND ON NO OTHER GROUNDS? — A. 1. I knoW of 

none inherent in the system. It is as indispensable as ever in 
securing this result, that an attorney should be one in fact, as well 
as in name, and draw his pleadings correctly, both as respects the 
facts of the case, and the law applicable to them ? 2. There 
should be more definite instructions as to the pleading^. Our 
judges have been disposed to confine them"^ to statements of the 
cimclusions of faets, like the old law pleadings (in spirit), rather 
than to allow a statement of the facts themselves. There should be 
aride, perhaps the same as in a ''case made " for special verdict, 
that should exclude a detail of the *' testimony " or " evidence,* on 
the one hand, and a mere conclusion of law on the other. 3. I 
cannot specify any particular defects in a general way. I don't 
like the destruction of the old Judgment Record at Common Law^ 
The Record is now a very unscientific and incongruous thing — it 
has not the brevity and symmetry of a Record at Common Law. 
4. Cases may arise in which such obstacles may be presented, but 
Fhave not known of any where the issue to be decided was one of 
fact. 5. In my judgment the repeal of the Code^ and tlie employ- 
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ment of oompeieni counsel would effect the ol^ect disfidred. 6. I 
think there are some arising in ^t from the necessity of giTing 
constroction to a new law* 7. If Courts will give an intei^retation 
to the Code in harmony with the intenttmis of the Legislature, it 
already contains ample provisions under which parties may be 
eomp^ed to make their issues before the tlial, so the action may 
be decided upon its merits (done. 8. I heard lawyers, in this and 
several other States, speak favourably of permitting parties to ex- 
omine their adTcrsaries on oath, as a desideratum ; but nothing 
beyond this. 9. It is too much to say ^f any system that it is per- 
fect Amendments to the Code were found to be necessary, almost 
as soon as it was enacted, and no doUbt others are now desirable. 
It was one of the objects of the Code in abolishing .the old, and 
establishing new rules of pleading, to facilitate the determination 
of actions ou their merits, and to prev^it any sacrifice of the rights 
of parties under an artificial system of special pleading. lO. My 
experience, and observation do not enable me to say. I have wit- 
nessed no such case. 11. I cannot now particularise any such 
obstacles. 12. I cannot answer this satisfactorily to myself. 13. 
The o\d habits springing from the study and use of Ihe ComuEion 
Law rules are the greatest obstacle. 14. Many^ too many. 16. 
The chief obstacle is the unwillingness of one party or the other to 
admit the exact truth. There is generally one such party in a 
suit. 16. None that I am aware of. 17. In answer to this, and 
the following question, I can say I have been constantly engaged 
in the trial of causes since the adoption of the Code, and I do not 
remember one that has not been decided upon the matter substan- 
tially in controversy between the parties. 18. (No answer.) 19. 
and 20. (See below.) 

Q, 14. Since the ajjoption of the Code, has Ainr suit, to 

YOUE KNOWLEDGE, GONE OPP IN POINTS NOT DECISIVE OF THE 

MEBiTS? — A, 1. Not unless this can be affirmed of a case 
attempted to be proved, varientin essence and substance from, 
that stated in the pleadings. 2. Not one. 3. I don't know of any 
case. 4. None to my knowledge. 5. Yes. The Code has made 
no ^vourable change in this respect. 6. Not to my knowledge ; 
though doubtless there have been such cases, arising either from 
the necessary and ordinary imperfections of a new system, or of its 
execution by judges and lawyers, or both. 7. I know of no such 
case. 8. I have no knowledge on this subject. 9. The liberality 
of the Courts in allowing amendments, and in the correction of 
formal proceedings, has generally been such, that I do not now re- 
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collect any case in wbich the merita might not» bjr ptofper eflfort» 
hare been, if tbey were not, presented to the consid^ntion of the 
Court. The necessity, however, under any system, of adhering to 
a oonsideraUe extent to established rules and precedents is such, 
that it will no doubt occasionally happen, and most likdy by the, 
omission or oversight of parties^ or their counsel, that actions 
brought under the Code will go off on points not decisive of the 
merits, and this without any censure being fairly chargeable on the 
system, or on the Courts. 10. None. 11. I do not now recollect 
any such suit. 12. Yes. 13. Yes ; but such was not the necessary 
operation of the Code ; properly administered, the Code secures a 
decision of the merits. 14. Yes ; a great many. 15. Yes ; I think 
it was owing, however, to ignorance on the part of the persons 
drawing the pleadings^ and to a want of liberality in applying the 
amending powers. 16. None to my knowledge. 17. (See answer 
to last question.) 18. Of course such results are inevitable 
occasionally under any system. 19. and 20. (See below.) 

Q. .15. Has the Code been adopted in any otheb State 
OB CouNTBT? — A. 1. Many of its provisions have, as I under- 
stand ; but not having seen the Legislative Acts, I cannot under- 
take to say. 2. It is so understood. 3. I am not aware that it 
has yet been adopted in any ol^er state or country in our precise 
form or similar. 4. 1 understand it has been adopted in California. 
5. I understand it has been in some of the Western States, which 
are yet in their infancy. 6. It has been in some of the other 
States of this Union, as I am informed. 7. It^ has substantially. 

8. I am not aware that any other State has adopted the New 
York Code of Procedure ; but in several States, within the last 
twenty years, special pleading has been abolished, the defendant 
being permitted to plead the general issne^ with a brief statement 
of defence. In regard to the admission of interested witnesses, 
Connecticut and Michigan have followed the example of New 
York. Virginia has abolished the objection of interest in criminal 
prosecutions only. In all the other States, to the best of my in- 
formation, the rules of the Common Law are generally observed. 

9. Not that I am aware of. As, however, the Legislature of the 
State of New York has very much influenced that of some of the 
Western States of the Union, it is more than probable that the 
Code, with such modifications as may be requisite, will before long 
be adopted by some of those States. 10. I know of none ; but I 
have occasion to know that the adoption of our Code, or some- 
thing similar, has been contemplated in some of the Western 

VOL. XIV. X 
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States'of the Unidn* .WiBConsin andUlionois in'partieakif. 11. 
•I ean't saj. 12. I can't answer. 13. I believe.it has in some of 
^dor Western States. 14. No ; only talked abont. 15. I bdieve 
it has in several States of the Union. 16.. (No answer.) 17. It 
. has been adopted in California, and I think its more important 
provisions have been adopted in one or more of the Western 
States. 18. California, Wisconsin. 19. and 20. (See below.) 

Q. 16. Ake thebe in your opinion ant circumstances 

ARISING OUT OP THE SOCIAL POSITION OR POLITICAL INSTITU- 
TIONS OP THE State of New York, which are likely to 
MAKE such a Code work better or worse in another 
COUNTRY? — A. I. Nothing that is likely to make it work better 
than in any other countries equally accustomed to trials by jury, 
and blessed with an equally intelligent and practical community 
to furnish jurors. 2. In the State of New York the constitution 
of 1846 (prior to the Code) had provided a very badly constructed 
system of Courts (in effect eight " Supreme Courts " in the State, 
&c.), and the new system of practice has had attributed to it dis- 
advantages which belong to something else, and which, under the 
old system of practice, would have been still more apparent. 3. I 
am not aware of any, except, perhaps, a greater facility for change 
of the law and amendment that exists in some States. 4. I know 
•of no reason why it should not worlr equally well in any civilised 
country. 5. There are none, and I know of no reason why it 
should work better in one country than another where the Com- 
mon Law prevails. -6. I cannot discover any reason why this 
Code should not operate as well in another country, under a dif- 
ferent form of government, as under our Eepublican Grovernment 
7. I know of none. 8. (See below.) 9. There is no reason, in 
my opinion, to prevent the adoption of a system similar, in its 
leading provisions, to th6 Code of Procedure, in any country in 
which the Common Law now prevails. For obvious reasons 
growing out of our social and political institutions, such changes 
are more readily made in the United States than in England. 
10. I am not aware of any. 11. There are not. 12. There are 
no such circumstances, not common in a country governed by 
Law. 13. I do not know of any. 14. No. 15. None, in ^any 
country w;here the English Common Law prevails. 16. I cannot 
answer without much examination and reflection. 17. I know of 
nothing in the political institutions or social character of the peo- 
'ple of the State of New York, that renders the Code peculiarly 
'applicable to them. 18. We, of course, believe that our political 
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institations ttre peeuliarljr adapted to the seenritj of individcral 
tigbts, but do not doabt that the Code would be of the same or 
greater comparative advantage in other coudtrieei. 19. and 
20. (See below.) 

Q. 17.' Has the* New Code of Procedure reduced the 

REMUNERATION OF FROFESSIONAL HEN IN RESPECT OF A SUIT, 
<N GREATER PROPORTION THAN tT HAS DIMINISHED THEIR LABOUR ? 

—•A. 1. In respect to litigated cases, I think not. In many cases 
in which judgment goes by default, I think it has. 2. Lawyers 
look now more to their own cliente for remuneration than for« 
merly. Good and able lawyers (t. e. those that are faithful and com- 
petent), are as well paid now as formerly. The others are not. 
Z, I think it has ; — everything being special under the Code — 
proceedings demand mor^ care than formerly from counsel. Clerks 
cannot be trusted as under the old practice. 4. I think not. 
^. The Code has not diminished professional labour or reduced 
professional remuneration. 6. So far as attorneys are concerned, 
in the ordinaiy collecting business^ it has. I do not think it has 
in litigated suits ; nor has it diminished the compensation of 
counsel for trying and arguing causes, &c. 7. I think it has not. 
8. (See below.) 9. This question assumes that the labour of pro- 
fessional men has been diminished by the Code. As precedents 
in the ordinary forms of action, and, of course, most of the printed 
forms heretofore in use in an attorney's office have been dispensed 
With, and the "complaint" and "answer" in each action is what 
may be termed a brief bill and answer in Equity, stating the facts 
In such a manner as to be intelligible to a person of common un- 
derstanding ; the office labour on the whole has not, in most cases, been 
diminished. In consequences of legislative reductions In the fee bill 
before the adoption of the Code, it had ceased in many cases to affi^rd 
afair compensation for professional services, and the great body of the 
lawyers in our State no longer regarded it in the light they formerly 
did. 'We feel quite sure that clients, wishing legal business of im- 
portance attended to, will employ counsel in whose character and 
capacity they have confidence. Proper remuneration follows, of 
coarse, the same as in the case of a surgeon, or engineer, or other 
person of professional or scientific skill or ability, whose labours 
ere put in requisition. The Code makes no difierence in this 
respect. 10. I think not amongst those of fair capacity and learn- 
ing. 11. I think it has. 12. I do not think the labour is much. 
If any, reduced. 13. I do not think it has. 14. Yes. 15. It has 
reduced their compensation' and increased their labour \ chiefi^ 

X 2 
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because ^very ease is now oondncted very* much after the old 
Equity practice, with the addition of a. special replication 16. I 
am. unable to answer. 17.. It has increased the labour of attorneys 
and diminished their remuneration, but has had no perceptible effect 
upon the labour of counsel or advocates. 18. No. 19. and 
20. (See below.) 

Q. 18. Are thb members of the lsqal profession as a 
BODY favourable TO THB CHANGE? — A* 1. When it Com- 
menced I think they were not The elder members of the pro- 
fession were averse to yielding a system with which, they were 
familiar, to enter upon one which they had to learn. With the 
Code and most of its provisions, I think they are now generally 
satisfied. Many would desire changes in some respects, to make 
fuller or more definite provisions with regard to some points, than 
is now thought to exist. 2. All the younger members of the pro- 
fession, so far as I know, and very many of the veterans, are 
favourable to the change. Of those who regard it un&vourably, 
not a few have nursed their hatred at a sacrifice of a knowledge of 
the new system. They have refused to enter sufficiently into its 
spirit to comprehend it well. 3. I do not think the great body 
of the legal profession in this State approve the change, par- 
ticularly the elder members of the profession. 4. I have no ^oubt 
they are, and becoming more so every day. Some, old members 
retain their prejudices. 5. Among the lawyers in this State hold- 
ing a high standing in the profession, there is but one opinion 
about the Code, and that is unfavourable to it. Among the residue 
there is a division in sentiment. 6*. I think, as a body, they are 
unfavourable to it. 7. Except among those whose revenue depends 
upon attorneys' business and taxable costs, I think the profession 
is daily becoming favourable to the change. 8. (See below.) 9. A 
great number of the profession, especially the older members of 
it, did not in the outset look favourably upon the changes effected 
by the Code ; many would, even now, like to see it repealed. But 
I think that at this, time a m^ority of the profession, having, be- 
come acquainted with its provisions, and somewhat familiar with 
the practice, would not desire its repeal. Proper amendments are 
so readily made by the Legislature, that it is more desirable to 
perfect the system by amendments than to abrogate it entirely. 
10. I think they are, with the exception of the older members, 
who are reluctant to encounter the labour of familiarising them- 
selves with the new practice. 11. They are not. 12. From what 
I hear, I think not 13. I think not. 14. No. 16. I think not.. 
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16. Very much dlTided, but a majority in its favour^ and, I think, 
increasing. 17. As a body I think they are fayonrable to the 
Code. 18. I fear not. 19. and 20. (See below.) 

19. Q. Having regakd to the difficulties inseparable 
FROM A New Code of Procedure, would you now return 

TO THE OLD STATE OF THINGS? — A. 1. I WOuld not. 2. No- 

body proposes to go back to the old state of things but to the old 
system, with many modifications, which are provisions of the new. 
I do not think the old system, as it was, could now find toleration 
a single year. 3. I would not entirely repeal the Code. I think 
it would be unwise to return to the old state of things^ and yet I 
think the change made more radical than wise. 4. Certainly not 
5. I would ; but should be in favour of appointing two or three 
gentlemen of experience to revise our statutes and correct some 
few evils in our practice and pleading. It is the opinion of some 
of our most eminent Judges that it will take twenty years to settle 
the construction of the Code, at iei cost of six or seven millions of 
dollars, and in this opinion I fully concur. 6. The ^^ old state of 
things ** never will be returned to, and I cannot say that I consider 
it desirable that it should be under all circumstances. It may be 
a question whether this reform should at once have been so entirely 
sweeping in its character, or whether it should have been efiected 
gradually and slowly. As an abstract question, merely between 
the merits of the two systems, ** the old" and " the new," I regard 
the new as decidedly superior in its principles and theory ; and if 
the choice were to be presented to the people as a <:^ novo matter 
which system they would adopt, they would not, I think, hesitate 
to choose the new. 7. Assuredly not. 8. (See below.) 9. No ; 
I think that public opinion would not at this time sanction the 
unconditional [repeal of the Code by the Legislature ; and it is 
better for the profession to procure it to be judiciously amended 
iu the particulars in which it may prove to be defective, than to 
seek its total abolition. 8. answers to questions 12. 16, 17, 18, 19. 
to this effect: — The practice in New York had become so loaded 
with useless forms, as to become a proverb in the other States, 
and intolerable at home. The law of procedure, too, was strictly 
administered ; parties being turned round from one form of remedy 
to another, and sent from Chancery to Common Law, and from 
Common Law to Chancery, with the utmost preciseness of ad- 
ministration. Instead of reforming the existing modes of remedy, 
and giving to the Courts of Common Law the addition of the 
jurisdiction in Equity, but preserving the forms of writ and bill, 
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celi^f was sought^ in ari hour of agoity, by sweeping away tli6 oW 
[^sterns, in all the Conrts, and introducing an entirely new model 
of procedure. My impression, from all I have heard on the subject^ 
ia, that the New Code is not sati^actorj to the profession, and 
that its adoption is now generally regretted. I have not heard 
that it diminished time or cost in litigation, or that it materially 
affected the remuneration of the profession. A gentleman who 
holds a prominent place in the highest rank among the lawyers 
^ow in practice in that State, wrote to me respecting this subject, 
under date of October 7. 1850, in the following terms; — "The 
law reform in New York is stayed for the present, rather by the 
inherent difficulties of the subject, than because the Legislature is 
content with the present system. The New Code of Procedure 
has so utterly failed to produce expedition or cheapness in law 
proceedings, that the Legislature last winter seemed in despair, 
* willing to wound, and yet afraid to strike.' " I think his statement 
as reliable as that of any member of the profession in that State* 
•10. A practice of thirty-five years has wedded me to the old 
system; but with sole reference to the public good, I should 
answer in the negative. 11. In my opinion the Code needs 
amendments; but I would not return now to the old state of 
things. 12. I would not; but would desire to have our Code 
amended in several particulars. 13. I would not. 14. Yes. 15. 
I would not. 16. I would not. 17- No. 18. No. 

[Mr. Van Buren (No. 18.) also writes the following letter: — 

ff 

" Sib,-— I have received from your Society a series of inter- 
rogatories, addressed to myself and others, with the view of learn- 
ing the practical effect of our New Code of Procedure. The 
readiest way of replying seems to me to be placing a brief answer 
opposite each printed interrogatory, and I liave adopted that course. 
Without claiming to be competent to speak with much authority 
on questions of practice (which I regret to say is a department of 
bur profession that I have not cultivated as I ought), I have a 
very strong impression that whenever the New Code is adminis- 
tered in a friendly spirit, it is a vast improvement on the old 
system of practice, and not only promotes the rights of suitors, 
and the cause of justice, but greatly elevates the character and 
condition of the legal profession. 

" Respectfully yours, 
(Signed) ** J, Van Buren. 

*« New York, May 5. 1851.*'] 
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N<>. 19. xetarni) the following answer gonentUy to th^ whole of the 
questions:-— ^^ Although I do not reside in New York, yet, having 
receiYed these questions through the Legation pf Uiie United 
States in London, in a letter addressed to me, I suppose an answer 
is expected. I have to say that I have no personal acquaintance 
with the operation of the New York Code of Civil Procedure, ot 
of any proceedings under it. None but members of the Bar of 
the State of New York, where it is in force, can give the requisite 
information sought by the most of these questions. And, even 
then, I think the Code has not been long enough in force for any 
one to have acquired much knowledge of its working or effects 
from actual practice, or experience under it. The rules regarding 
the incompetency of witnesses have not been abolished in the 
State in which I reside and practise, I have had no experience 
under any Code which admits interested witnesses to testify. But 
an experience of nearly forty years has not led me to think favour'* 
ably of allowing parties to testify in their own behalf. I know 
nothing touching the regulations in suits under appeal in New 
York, nor touching the practice in such cases. Whether the New 
Code in New York has a tendency to diminish time or costs in. 
litigation I know not ; nor can I tell, except from conjecture what 
obstacles yet remain to be removed before a suit can then be; 
decided on the merits, as I have no knowledge of the proceedings 
in any suit under it. I do not beHeve it has any advantages in these 
particulars over the pleadings at Common Law in a country where 
a trial by jury is the ordinary mode of determining causes. The 
States are so numerous, and one State has so little to do with 
the local laws of another, that I have not learnt whether the New 
York Code has been adopted elsewhere. I do not think there i» 
anything peculiar to New York that is likely to make this Code 
work better there than in any other State. With me it is a 
matter of great doubt whether it will work well in any State, so 
long as the trial by jury remains. The opinion of the legal pro- 
fession in the United States, as a body, in regard to it cannot be 
easily ascertained, as they practise only in their respective States, 
and in the Courts of the United States there and at Washington ; 
I can only say that from the best information I have, men of' long 
experience in our Courts do not r^ard the change favourably* 
It is looked upon as one of the projects of Democratic Radical 
Beformers, whose reports in regard to it must be taken with some 
allowance* Na 20. gives the following answer to the questions d— « 
The Commissioners of the Code held l^eir appointment ^der lilaw 
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passed in compliance with an absolute mandate inserted in the 
Constitution of the State upon the reTision of that instrument in 
the year 1846. The result of their labours is already before you, 
and it will not be denied that the change in our system of pleading 
and practice is a radical one. In justice to the profession, I think' 
it must be said that they were quite unprepared for a reform so 
thorough and sweeping, and that while many among them were 
the sincere and earnest advocates of a judicious revision of our 
forms and modes of proceeding, there were few who contemplated 
an entire demolition of the old processes under which they had 
been so long practising, and with which they were perfectly 
familiar. It was in consequence of this general feeling in the 
profession, that the promulgation of the Code was the signal for 
an almost universal attack on the part of the Bar, saving perhaps 
a portion of the junior members ; nor was this hostility confined 
to the profession. It extended to the Bench itself. It is greatly 
to be regretted that many of our Judges have been unable to 
divest themselves of their prejudices, their old habits, and their 
fondness for the system under which they had grown up, to a 
sufficient extent to give the Code a fair trial. There have been 
serious difficulties, which the friends of the Code had to meet 
and. combat with at the threshold, and they have, doubtless, sen- 
sibly retarded the beneficial efiects which have been so confidently 
expected from its provisions. The growing conviction, however, 
that the new system is to be maintained, and that under no 
circumstances will there be a return to the old forms of 
prdoedure, has produced a decided diminution in the hostility 
which has existed to the Code. The aim — as it should be 
-—of the legal profession is now to perfect, as far as. possible, 
the system under which it is most manifest the litigation of 
the State is hereafter to be carried on. The result cannot be a 
doubtful one. The Code — prepared, as must be admitted, with 
too much haste, and many of the provisions of which are drawn 
without sufficient attention to detail — will now be the suligect 
alike of judicial interpretation and legislative revision ; and the 
experience of a few years cannot fail to give us a system which, 
as a whole, will, in my judgment, be far preferable to the one 
wlxich has been abolished ; for the reasons, however, above given, 
it is quite clear that it is scarcely time to speak with certainty as 
to the extent of benefit conferred by the Code : while everything 
is to be hoped from its operation, it is manifest that full efficacy 
canniot be given to its' provisions until the Bar have learnt to ac« 
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commodate themselves to tbe great change which the new system 
has produced ; a task perhaps not so easy, bnt which I am per* 
saaded the great mass of our profession are now endeavoiiring to 
accomplish. Perhaps the two most important features in the Code 
are the abolition of the old forms of action, and tbe administratioii 
of Common Law and Equity jurisdiction, under one system of pro* 
cedure. The subtleties and prolixity of the old pleadings in suits 
at Law had long been held up as a reproach to the profession ; and 
there seemed to be a very general desire amongst our people that 
the attempt should be made to conform a legal statement of facta 
to the language of ordinary life. There was something capti* 
vating in the idea of requiring a party to set forth his case in 
language that could be comprehended by a person of ordinary 
understanding; and such, in fact) the Code directs to be done 
in express terms. It was early perceived, however, that even 
under phraseology so comprehensive, a party must be held to 
some definite rules in respect to the ca*tainty and relevancy of 
tbe facts set up. In the beginning many of our practitioners 
drew their pleadings in analogy with the old forms of tbe Court 
of Chancery, when for the purpose of a discovery, facts, and 
the evidence of facts, were alike stated. The Courts soon saw 
that it would be impossible to permit such laxity of pleading, 
which, if persisted in, would render it in many cases difficult to 
distinguish between the material and the immaterial issues on the 
record. It may now be considered as fully settled by judicial 
decision that the pleadings must contain a logical and concise 
statement of the facts which form the case ; in other words, Com- 
mon Law special pleading, stript of its technical refinements, and 
with a liberal intendment in favour of the party pleading, and an 
unrestricted power of amendment, may be held to be tbe established 
doctrine of our Courts. Under this, the only rational and con- 
sistent interpretation that can be given to the provisions of the 
Code in respect to pleading, it may be safely said that they will 
eflTect all that can be desired. The fusion of the two great sys- 
tems of Common Law and Equity Practice is undoubtedly the 
great and distinguishing feature of the Code. There are, it must 
be admitted, many difficulties attending this radical change, but 
they are by no means inherent in the subject, but have their origin 
chiefly in the fact that the profession has always been accustomed 
to regard the two kinds of relief as necessarily to be administered 
by separate tribunals, simply because such has always been the 
case. By those of us who are fully convinced of the entire prac- 
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ticability.of this great reform, it is confidently believed that a very 
little time will elapse before the wisdom of the change will be 
fullj acknowledged bj everj sensible lawyer. Although thus far 
I have had no case in my own practice where both legal and 
equitable relief have been involved, I have been made acquainted 
with several in the practice of others, and so far as my observation 
extends there has been no real difficulty of disposing of them in a 
satisfactory manner. In fine, making proper allowance for the 
embarrassment which must necessarily attend the transition from 
one system, which, despite of all its defects, had become mea- 
surably settled, to another which however an improvement on the 
one abolished, has yet to be th^ subject of judicial interpretation, 
I find no difficulty in expressing it as my decided conviction, that 
our Code of Procedure will ultimately be found to have greatly 
simplified and ameliorated the practice of the law;." 



ART. V. — REGENERATION OF THE LAW, AND OF . 

THE LEGAL PROFESSION. 

The subject of- this article is the Regeneration of the Law^ 
and of the Legal Profession — and both one and the.othei: 
for the sake of the public good, for which both exist. If 
^e seem to press one set of considerations more than another,- 
viz., those which respect the Craftsmen, it must not be sup- 
posed that we do so because we regard their interests as 
paramount, but because we conceive that the interests of the 
public will not be realised without the earnest co-operation of 
an enlightened profession. We desire to appeal on the 
directest terms to them for their aid and assistance. 
' It is unnecessary to describe the state and position of the 
profession. The matter is so notorious that it needs neither 
exposition nor proof. We have 700 men robing at West- 
minster Hall; but of them only a very small proportion 
make a living by their legal wits. Thus it comes to, pass 
that the energies of these workers, and some quarter of 
million of money (at least) expended on their support, are 
lost to the public. We purpose to show that this sad state 
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df things is not inevitable^ that it arises from very bad 
management, and that the public and the profession may be' 
better served by a more careful allotment of the work very 
needM to be done. The evil arises from giving dispro- 
portionate attention to some matters, and disregarding others. 
If all received their fair share of attention, there would be no 
dearth of good Law, nor any excess of Law-men r— * 
What is the field of enterprise ? 
L To inquire, ascertain, and record what the Law is. 
' IL To make and preserve good laws. 
IIL To inform the people and the functionaries of all' 

kinds what the laws are. 
lY. To manage, and assist in the management of, business 
so as at once to preserve the rights of the subject and 
of the State. 
V. To claim the vindication of the Law on behalf of 
the violated rights of the State or the subject, and to 
defend the State and the subject against the assertion 
' of ill-founded claims, and to advocate the interests of 
the State and of the subject before all tribunals. 
YI. To adjudicate upon all claims, and enforce the Law 

according to right. 
YII. To superintend and control the administration of the 
Law, and to adjust its arrangements to the varying exi- 
gencies of the people. 
We contend, that with a field of enterprise so extensive 
as the foregoing, the profession is not too numerous, but 
too ill-oiganised for the work to be done. We would add, 
also,* that the remuneration neither comes from the right 
source, nor goes altogether to the right destination, — that 
it is disproportionate to the service, being often too little, and 
often too much, — that it is levied upon the suitor in the 
most exceptionable manner, and operates to deter him from 
availing himself of the service of the professional agent, 
except in his greatest need, and sometimes too late. 

Some will say that the service which we indicate in thd 
above summary, will require a force largely exceeding that 
which waits with hungry eye upon the reluctant public, and 
a remuneration which the public, who counts the cost of .its 
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whistle on all occasionB^ and sadly begrndges itself the price 
of a tune^ will be indisposed to afford^ even though it be to 
escape from the tyranny of bad laws and worse litigation. 

We have so much confidence in the good results of giving 
everything a place5 ^nd putting each thing in its place, — of 
an apt organisation^ and the economical benefits of such or- 
ganisation^ — that we think we shall require neither a greater 
force nor a greater revenue than now to maintain the force 
which is requisite. 

We are satisfied that if we should begin by an effident 
inquiry into what is the Law, we might settle matters to the 
great joy of all people and all branches of the profession* 

This is the head and front of our task : — 

I. To inquire into, ascertain, and record what is the Law. 

What is the Law ? It has been quaintly said to be 100 
volumes of statutes, 40,000 reported ciEtses, and 400 and more 
of text works. 

A body of Latr as rich as a mine unworked, — of which 
there is an army of depositaries called Common Lawyers, 
Equity Lawyers, Conveyancers, Pleaders, Barristers of all 
sorts, and Solicitors and Attorneys ; a Law which contdns 
every good thing which Law should contain, but which nd 
man knows ; for the exposition of which recourse must be 
had to the sundry sects of lawyers above indicated, who, 
finding it impossible to cover the whole field by their in- 
vestigations, wisely, as matters now stand, confine themselves 
to parts. Let us see whether, by a different method, we may 
not overcome this monstrous anomaly : a Law to govern a 
free people, so multifarious, so scattered, so confused, that 
no man or body of men knows or pretends that it is possible 
to know it. We may have cheap Courts, but we cannot 
have cheap and good Law, till it has been reduced to a shape 
which intelligent men can master by a reasonable degree of 
exertion. 

Our present inquiry is preliminary, or at least, ancillary, 
to every other department of our field of enterprise. 

To the subject, to the practitioner, to the judge, the work 
is indispensable^ 

Moreover, the nature and extent of organisation, the modes 
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of procedure, the general considerations which apply to this 
department of our subject, are equally involved in the other 
departments. 

The Law Inquirer, the Law Maker, the Law Conservator, 
the Law Teadier, the Law Vindicator, the Law A^'udicator, 
the Law Advocate, and the Law Administrator, are but the 
same personages in different attitudes, or engaged in different 
service. 

We shall therefore deal with this branch of our subject in 
fuller* detail, trusting thereby to make our more summary 
treatment of the remainder sufficiently intelligible to the 
candid reader. 

But lest at starting he should be appalled by the magni- 
tude of the task which we would assign to our modern 
lawyers, who love laziness and luxury, we fear, better than 
law, we would intimate, that we would divide our work — 
the Law to be inquired into — into a hundred parts ; and our 
workmen the lawyers, 700 strong, into a hundred corps; and 
to each corps would assign a different part. The problem of 
the distribution of the work it is our present task to explain^. 

We must not be met by the exclamation that the thing 
has already been attempted by commissions. Yes, we have 
bad commissions without number; and their labours have 
been, in comparison with the toil and the expense and the 
time consumed, in many respects resultless. 

These commissions have been so resultless because they have 
been ill constituted, and ill assisted, and because their labours 
have been conducted without purpose and without method. 

The fashion has been to appoint four or five persons, cf 
different orders of mind, of different degrees of learning and 
experience, and somewhat antagonistic in their views, to 
counteract the more decided and earnest. Their principal 
assistant has usually been a secretary unused to business, and 
burdened with other concerns. A few clerks untrained, a few 
law stationers, and the King's printer, have constituted the 
inapt subordinate agency. 

Moreover, these commissions have failed because their 
operations had not enlisted a large enough share of the public 
sentiment, so as to support those who should have moved the 
matter through the Legislature, and because those who should 
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bave tnoved the matter liave not been prepared; while for the 
«ame reason the bulk of the profession, fearful of the effects 
of change, and ignorant of the details of the work, which 
•from the inadequate means employed hare usnally been Very 
defective, have been disposed to discourage and resist the 
adoption of amendments the most beneficial, so that, in con- 
sequence, such as have been carried have been carried either 
by a side wind or a coup (Tetat 

We would propose that there should be a standing Gom- 
tiiission Constituting a branch of the profession through which 
every- practitioner mjist pass on his way to pra(itice, and Gt 
his way to preferment; that this prescribed service should 
go to qualify that somewhat vague, but yet useful condition 
of preferment — so many years' standing "^ — which has lately 
been introduced into our practical legislation. 

We would propose that this standing Commission should 
consist of a person whom we will for the present call a jurist, 
one <5onversant with the principles of law, as it is found 
here and elsewhere ; of a pleader, or person conversant with 
the principles and uses of pleading generally, not in one 
court and place only, biit in all courts and places; of a 
cursitor, or person in like manner conversant with the various 
courses and methods of proceeding which obtain in Courts of 
Justice ; of a formulist, or person conversant with the pur- 
poses and uses of forms, with their composition and con- 
'struction; of a judge, or person conversant with the 
exigencies of the judicial office; of an advocate, or one in 
like manner conversant with the occasions of advocacy; of a 
practitioner, or one versed in the management of the suitor's 
business ; and of a judicial officer or agent, or one who id 
acquainted with the executive business of Courts. 

But we would not neutralise these functionaries by makitfg 
the sagacity and energy of the best informed on any matti^ 
give place to those who are less informed. To each should be 
assigned a special duty, governed by special instructions, and 
each should be specifically responsible for the task SEBsigned 
to hini. 

The whole body, however, might occasionally sit togeth<»* 
as a Board for mutual advice and assistance, but not to 
eontrol each other. 
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We would propofie, further5 that for eacb class of persons 
known to the Law there should be a representative who 
should be charged with the collection and compilation of the 
Law5 80 far as it concerns such persons^ according to some 
well-defined plan. 

Thus, the jurist, who would have cognisance of rights of 
all kinds, should be assisted by some persons representative of 
private persons, — of full and of limited capacity, or incapaci- 
tated ; — of proprietors of all kinds ; — of producers, makers, 
and manufacturers ; — of merchants and of agents ; — and 
again, by a common lawyer, a parliamentary lawyer, an equity 
lawyer, a criminal lawyer, — an ecclesiastical lawyer, — a civil 
lawyer, — an international lawyer ; -— and agaiil, by an English 
lawyer, a Scotch lawyer, an Irish lawyer, a colonial lawyer, a 
foreign lawyer; that is to say, by persons conversant with those 
regions (for no lesser term can be applied) ; and each one of 
these should have his junior assistant and pupil, — thus making 
a corps (though scarcely developed) of nearly 100 persons 
assisting the Board consisting of some seven or eight. Such a 
constitution would provide for the different orders of work, — 
ihe direction, the execution in chief and in detail, or the 
drudgery, the correction, and the informing. It would pro^ 
vide for the continuity of the service; as one or other fell 
from the ranks, his place would be at once filled by another 
fflmilarly trained. But a good organisation without a good 
course of action is useless. The inquiry should proceed by 
steps. 

The first step would be to ascertain the subject matters of 
inquiry ; to enumerate them concisely and methodically. 

The second would be to consider the operation of Law in 
relation to them ; and, incidentally, the occasions on which 
the Law so operates ; the conditions precedent thereto ; the 
conditions limiting, and the times and places of such opera- 
tion. 

All these should be classed and distinctly enumerated, and 
thereby indexed, a task which would have less of difficulty in 
proportion as the organisation should be well individualised 
and combined. But this, it may be urged, would be laborious 
and beyond the occasion. It would be laborious, it is true. 
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but that, as we have saidi may W met hy an> aj^iropijiate 
agency well oiganised. The occasion is the Li^w> not for tbia 
or that measure^ but for the measures of many generations^ 
for the well being of the subject, for the efficiency and ease 
of the practitioner, of the judge, of the minister, of the 
legislator, for the peace and wel&^re of the realm, and the 
stability of its institutions. 

It is a capital error in all the attempts to make law or 
conduct inquiries in this country, that it is not th<%ight 
worth while to give a proper establishment to do the work. 
The immediate and not the remoter results fill the eye — 
these are lost in the distant pei*spective ; the former occupy 
all attention, and are the measure of the occasion. It. is 
forgotten that a new office, and an office of investigation and 
inquiry, requires a better and completer establishment than 
an old one, or one the matters of which are well understood 
and reduced to routine, and that, at all events, as such aa 
office has to perform just the same matters of business, it 
requires just the same arrangements. Accordingly, it is the 
practice to launch them without a sufficient complement . of 
servants, smd these servants too often entirely untr'Sined for 
any species of business. 

We propose that the Cc^nmission should be assisted by 
well trained persons of every description, — by clerks, writers, 
printers, and indexmakers ; and that it should be one mam 
purpose of such a staff to conduct its business with even 
pedantic regularity^ as it is conducted in the best publi<) aini 
private establishments, ; and, to that end, collecting by the 
way all the law of regulation which specially relates to the 
members of the staff, of which it may be said that here and 
there in the Statute Book there is a vast deal too much 
which requires consolidation and revisal. 

It is not enough to have a good Commission, and to have 
that Commission well supported by a good establishment,, it 
should act upon a good system and course of business, not 
only with entire regularity, but with punctuality and de- 
spatch. Every document received should be examined, 
registered, filed, and considered in due course. 

Nor is all this sufficient. The Commission should sit as a 
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Conrt at short intervals and in public The matters should be 
put in form and prepared by its subordinate agentS5 but the 
objections should be discussed before the Court or Commission 
in public^ by the persons concerned^ or by efficient repre- 
sentatives. 

The Public, the L^islature, the Chancellor, should all be 
placed in a position to judge of the good faith and constancy 
with which the work is executed, and enabled to ascertain 
how far the views of the Commission are sustained by public 
opiniouj and by the grounds which have been urged in dif- 
ferent quarters. 

What we have here propounded applies with tenfold force 
to the Law as it is ; but let the Law be made as good as it 
can be, questions will arise the results of which will illustrate 
the Law ; these should from time to time, as they arise, be 
digested for the information of the People, of the Legislature, 
Off the Practitioners, and of the Courts. Thus, the workers 
in this department would learn and master the use of their 
implements. 

11. To make and preserve good Laws. 

When we have ascertained what the Law is, we shall be 
enabled to preserve what is good, and to amend what is bad. 
The yam is so mingled and ravelled now, that to touch 
even the bad part is apt to mar the good. We arc of those 
who think that all efforts to improve the machinery of the 
administration of justice are prematui*e (except as to the pre- 
sent victims of litigation) till the La>y be ascertained by a 
good code or digest. Nor do we think that much delay 
would take place if the work were set about by an organised 
force under the direction of a Law- Wellington, following 
the steps of that prototype, whose great merit it has been to 
do all things completely, because he touched nothing without 
being determined to win ; and to win he took care that he 
had disciplined forces, sustained by a good commissariat. 

A year's exertion would bring us into a state to deal largely 
and effectually with the matter. 

Biit to make a good code is not enough. The good code 
must be preserved by introducing in the spirit, and according 

TOL. XIY. Y 



314 Regeneration of the Ldwy 

to the method of the original structure, the amendmenti^ 
which experience will suggest. 

We entered so largely into this matter in our Article on 
Professional Bemuneration^5 and on Law-making Machinery^, 
that it would seem to be scarcely necessary to go into it; but 
to fill up our plan of operations and estimate of resources, we 
will take a summary glance at the Agenda, and of the occa^ 
sion in this direction for the services of our starving tribe, 
which would be of advantage to our masters the public. 

In those papers we showed the present state of our Law^ 
its confusion and uncertainty, the disproportionate expense of 
the making of it, and of the administering of it; the discredit 
which it casts upon our rulerlt and the Legislature, and th^ 
danger which, in its results, it is likely to bring on the peace 
and integrity of the State> instead of being, as its object 
should be, the means and rule of protection to us all, col* 
lectively and individually. Arid we further showed that this 
state of things was attributable to the want of knowledge of 
Law, to the want of a common purpose, to the. want of a 
common mode of action, such as indexes, and a library or 
common place of resort, to the want of labourers well trained, 
to the want of organisation^ and to the want of masteiry of 
the subject. 

We showed that the means of obviating those evils existed ; 
* — we showed that our bad laws were made at no small 
expense ; and that all the elements of a good machinery were 
employed, but employed in a manner not to obviate, but to 
create, evils which are matter of daily and hourly complaint. 

We suggested that a certain arrangement should be 
adopted — that the legal advisers or assistants of the 
departments of the State, certain officers to be employed 
in the registration and examination of bills, a board of 
revision or reference, and a committee of privy council 
for matters of law and legislation, should be systematically 
engaged in the work of legislation, and we marked out the 
course of operation. 

We would at present suggest that the mock dignity of 
■Queen's counsel should be converted into a practical reality, 

» 10 L. tt. S26. ' Ml L. R. 201. 
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'08 useful as dignified; and that tlie Queen's counsel and 
8ei^eants-at-Iaw» as the sergeants-^t-arms are> should be 
uttached to each department of the State, to the Sovereign, to 
the House of Loi*ds, to the House of Commonsi to the Privy 
Counci], to the Treasury, to the Secretaries of State, and to 
the other departments (not as lawyers now are unavowedly, 
but) avowedly in such a manner as to secure from them cer- 
tain responsible service, providing for a legal agency (without 
which there cannot be law), by public means for public 
purposes, without casting the maintenance of that agency, 
and the consequences of a want of it, upon the suitor. For 
it is an obvious fact that the legal talents of the country are 
-mainly cultivated at the charge of the litigating suitor, the 
training of the candidates for the judgeships being borne 
by him, while the expense of solving the difficulties which 
occur in construing and interpreting the Law, and finding 
out what is the Law, is, from the want of the machinery to 
make good laws, actually defrayed by the suitor. If, ad is 
commonly admitted, the State should be at the charge, of 
the institutions for administering the Law, it is equally clear 
:that it shoidd be at the charge of institutions for making 
and ascertaining the Law* 

With the above organised force in connection with the 
departments of State, and the force of inquirers who shall 
have ascertained and digested the Law, this task of law- 
making would be comparatively an easy task. Both forces 
should be combined — the latter the sappers and miners: 
the former the regulars of all sorts. 

III. To inform the people and the functionaries of all kinds 
what the laws are. 

In a free country like this, where no authority obtains but 
that of Law, — everybody is in faist a lawyer, whether he go 
by that name or not. The people by whom, as voters, the 
legislators are elected, the people, by whom, as jurors, the 
laws are administered, do in fact first make the Law, and 
then apply, mend or mar it. The uncertainty of the Law, 
the instability of its principles, are due to the general igno- 
rance of what the Law is, and of the principles on which it 
should be framed. Moreover, the state of our Courts is, 

T 2 
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again, due to the bad habits of the people, who, in their lore 
of freedom of all sorts, dislike precision in business; and 
therefore make their contracts, keep their accounts, make 
their wills, and otherwise manage their affairs, so that, when 
any matter comes in question, judges and all besides are 
puzzled to ascertain what are the fiicts. The freedom to do 
as they like with their own, has established the tjrranny of 
the Law and lawyers, and made our Courts what they arc. 

Functionaries, too, instead of regarding the Law of their 
position, have, by a clever handling of popular maxims of 
freedom, established that they are to do as they like. So 
that it has come to pass, that those higher principles and 
purposes to which we should all conform as the most con- 
venient, because the i-ight rules of conduct, have ceased to 
prevail, and our Law is mther a picture of what each has 
thought fit in his own eyes to do, than a Common Law. The 
attempts to amend this state of things by Act of Parliament, 
have made matters worse, because the legislator has been 
governed by no better principles than those of his author, 
the People, or his master, the Minister, 

Till the common principles of jurisprudence and the 
appropriate methods of statement, and the appropriate means 
of legal action, are made part of the common knowledge of 
the people, our laws and our legal institutions will not be 
made much better than they are. 

Matters have been made worse by the extremely limited 
and technical charnqter of our legal education : and by the 
sort of division of labour that has taken place, our lawyers 
have been, for the most part, men of Law — who have 
insisted on doing things not as people would naturally and 
properly do them, but after a fashion that has gone out of 
date in every thing besides. 

Till the lawyers have acquired notions of common things 
and practices, and adapted their acts to the realisation of 
them by legal means, we shall continue to have that repug- 
nance to law and to legal men, which we regi*et to say too 
commonly prevails in every other pursuit. The lawyers 
must be content to be ministers — not masters; and to 
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execute the people's wants after Uie nature and manner of 
their need. 

The Society for the Amendment of the Law has announced 
its intention to establish a Law School^ in connection with it ; 
and though obviously the education of the lawyer must be the 
-primary concern^ we trust that ns well for his benefit^ as for 
that of the people and the Legislature, means will be fallen 
upon of establishing a common intelligence between the 
public and the lawyers; by expounding the Law, its na- 
ture and uses, and the consequences of disregarding it, 
among all classes. We are quite sure that ii^ as well as 
dealing with Law as an abstract rule of action, it be 
treated in more direct relation to the persons who are to be 
governed by it, and to the occasions of its application to 
them, the lawyer will become . better acquainted with his 
subject^ more practically useful, and the acknowledged 
friend of the people. 

To this end we would recommend that classes should be 
formed according to the occasions which different persons 
have to use the Law, following the course of action to bo 
put^ued on each occasion, and showing what things are 
essential to be, regarded, and what to be avoided. 

This should be the ofEce of the Law School, and to that 
end it should be organised. It should consist of scholars 
acting as readers and demonstrators, and of professors; and 
the leading method of instruction should be by doing accord- 
it^g to just such, method as takes place in the ^yorld ; for 
which purpose the school or class should constitute itself now 
an assembly, now a court, now a committee, now an office, 
now a treasury, workshop or warehouse, a house, hotel or 
club, and any other practical demonstration of life. And 
the instructions of the professor should be of the principles 
and course of action, — just such information as persons en- 
gaged in the actual business of life would require to ask on 
their several occasions. 

The demonstrators and pupils should assist in elaborating 
and perfecting these matters. 

But, it will be demanded, where is the material for putting 

such machinery in action? — Our answer is, tho Institution 

V s 
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itself, and its concerns. A very little looking injo the matter 
will show, that the transaction of the business of an indi* 
vidua!, of a householder, family, or other concern, gives 
occasion, during no very long period, for every practical illus-^ 
tration of Law, — the Law of Landlord and Tenant, the. 
LaAv of Master and Servant, the Law of Customer and 
Tradesman, the Law of Contracts of all kinds, come in- 
stantly into play. Again, the Local and Police Laws ; the 
Revenue Laws, also, have instant application. — In short, 
we would counsel that the affairs of the Institution should 
be conducted as the best managed nobleman's or gentleman's 
establishments are ; and that the pupils should take act and 
part in all the proceedings. 

There would be this advantage : that the business would 
be extensive enough to illustrate, without overwhelming the 
scholar (that is, if the work were properly distributed among 
the personages employed, as it is in actual life), so that he 
could attend to higher concerns, the business of an assembly, 
of a legislature, of a court; — thus, take for example, the 
business of a legislator. 

A bill (a parliamentary bill) should be taken and workfed 
through all its stages, as the Legislature works through a 
bill, saving that the scholar or society should proceed more 
methodically and scientifically, avoiding those hindrances 
which are created in senates by the play of passion. 

When a bill becomes an act of Parliament, it should be 
administered as a law should be administered, — the office 
should be created and regulated, — forms and instructions' 
should be prepared and promulgated, the defects of the Law 
should be noted and considered for early legislative amend- 
ment, the necessary amendments should be suggested and 
reported to the superior administrative authority in com- 
munication with the Legislature on that braneh of affairs, 
and a periodical report, after an usual method, should be 
submitted. 

Life would be given to the organisation : motive to the 
scholar's exertions. He would have opportunity to train and 
try his powers, and the future statesman, legislator^ judge, 
advocate, and man of business, would show the quality of- 
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their powers, and win a chance of future success, which the 
present method denies. The nepotism of attorneys and otheir 
dispensers of patronage would be checked by the reputation 
which young men would thus secure with the public. The Bar 
education, which many take advantage of for the justice seat 
and a public career, would become more useful as it would 
become more real and practical. The Bar would become 
something more than men of pleasure or book-worms, and 
much of the advantage that springs from early competition 
in schools would find place. 

Considering that the Law is, after all, the palladium of a 
free people, we would urge, in spite of the sneer or the smile 
which our earnestness may provoke, that the lawyer should 
be more than a man of law. He should be a man of business, 
conversant with the manner of doing business in all its 
branches ; a man of affairs, accustomed to consider them under 
all exigencies ; a man of society, in the habit of mingling 
with persons of all conditions ; a man of learning, well ac* 
quainted with the literature of all departments of knowledge; 
a man of science, a writer and an orator, able to state his 
views perspicuously and persuasively, either orally or in 
wtiting. Kfe should not be, as he not unfrequently is, an 
alien from all other classes and professions, despised and hated 
of them, but one of them, or at least, as we have elsewhere 
said, their minister or servant. Let us run over the list of 
men of science, and observe how much of the qualities and 
attainments of each he requires. It is not meant that he 
should have the fulness and completeness, the readiness and 
accuracy of knowledge, which a man devoted to a special 
department enjoys; that is impossible; but, that he should 
know the principles of each branch of science, the relations 
in which they stand to one another, their leading manifesta- 
tions in fact, and the general history, and the leading con- 
troversies, of each. There is so close an analogy in all, that 
this is not difficult. He should know where fuller knowledge 
is to be found, and how to avail himself of the results of the 
learning, skill, and judgment of others. His province is with 
facts, with all kinds of facts, partly as evidence in special 
cases, partly as realisations of general principle?. If he will 
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look over the Statute Book, and the cases which occur inonr 
Courts, he will find, probably, a multitude of occasions in 
which every branch of knowledge has been needed. But the 
lawyer should be more than the man of Law, and all that 
we have predicated, because the occasions for his service are 
not merely in Courts of Law, but in tribunals of every kind, 
— the Legislature, popular assemblies, the council, or the 
private board. He must avoid that impracticability, or that 
appearance of impracticability, which has sometimes resulted 
from the lawyer's ignorance of human afiairs except through 
the medium of Law ; ay, and that formal and exact method 
of statement and of action, which, not being akin to the loose 
methods of other people, makes them regard him as fcurmal 
and pedantic, and unknowing in the practical ways of life, 
though the fact be the contrary. 

The School, then, will be an instrument, not merely for 
training the lawyer, but of promulgating the Law among 
the people. 

But the promulgation of the Law must not be left to 
the schools; law reporters for the profession, reporters for 
the newspapers and periodical prints, and digesters, should 
be employed: it is a' service profitable and useful. Nor 
would it be without its use, if soine of the profession who 
have the talent for popular writing (or even our popular 
writers if better instructed in what our Law is, so as to 
avoid some of the capital mistakes into which they are apt 
to indulge), would be at the pains to point out what a cause, or 
suit at Law, or in Equity, is, — to seek its origin, to trace its 
progress, and to mark how much less it owes its existence, 
and its character, its oppression and uncertainty, to Law 
and its machinery, than to the passions of the performers in 
the litigious drama. 

With the appliances of such a School as we have imlicated, 
our text-books might become, instead of hurried compilations 
of marginal notes, well-digested, clear, and logical expo- 
sitions of the Law, classical in character, such as in a former 
Article on Law Literature^ we ventured to suggest. 

But here, as well as elsewhere, we must go to the life- 

» 8 L* U, 265. 
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blood of practical iadustry, — to capitaL The capitali8t5 call 
him bookseller, ppblisher, or what we wills must be invited 
or coerced to adppt a more wholesome maimer of catering for 
the profeuioQ and the public in the matter of Law Literature, 
unless our men of Law will contribute to that end. 

Without a Law Publication Society, well organised and 
well sustained by professional favour or its purse, this cannot 
be brought about. We cannot go into the subject in detail, 
but we advert to it now as necessary to complete our pro- 
gramme of means for regenerating the profession, and for 
promu^ting to the people and to the profession, by sound 
and cheap publications, the laws by which we are governed. 
It IS obvious l^at neither the public nor the profession can 
have much time to bestow on other matters, if the labour of 
mastering the Law continue to be what it is ; and it is obvious 
tkit some check should be put to the error-creating and error- 
perpetuating works that now continually issue from the Law 
Press. We must repeat, too, what we urged in a former 
Article on Profes^nol BemunerationS that this might be 
made the means of raising remunerative funds with equal 
adrantage to the profession ^nd the public. 

lY. To manage and to assist in the management of business, 
flo as to preserve the rights of the sulgect and of the State. 
. This presents the widest field of employment for the so- 
licitors^ ; but, unfortunately, their training is not calculated to 
fulfil the function of men of business, and their mode of 
charging their remuneration, though not in the main ex- 
cessive, deters the public from giving them full and constant 
employment. This hindrance is also augmented by the want 
of appropriate arrangements on the part of solicitors gene- 
rally, and the want of habits of business suited to the various 
occasions upon which their services are called for. 

From the desire to be their own masters, the firma are 
numerous, and insufficiently organised, a clerk and assistant 
elerk often constituting their staff. The consequence is, that 
the client has frequently to call without meeting his attorney, 

» 10 L. R. 826. 

* We see no reason yrky connael should not, as auditors do somettmes npw (is 
they did of old, more constantly), take their part in the exercise of the functions 
to which this bead of our inquiry refers. 
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thus causing an undu^ exertion to the fonner5 which operates 
as a hindrance to his friee use of the services of the latter. 
Moreover, many attorneys cast upon the employer the labour 
of getting up the ease, that is, to a greater extent than the 
occasion justifies ; for it is to be admitted, that from the want 
of habits of business on the part of the client, he too frequently 
has not his papers in a state to hand over to the solicitor, by 
way of instruction. On the other hand, clients have great 
repugnance to take their papers to the o85ce of some solicitors 
because they do not make a schedule of them, because they 
allow them to be scattered and mingled with those of other 
persons, and sometimes exposed to the view of other clients. 

The larger firms have better arrangements, — a staff of 
accomplished clerks for each department of business, a book- 
keeper and accountant, a depositary for papers, occasionaDy 
a muniment room. Where there are several partners, the 
business is also distributed so as to provide for due attention 
to each kind ; the full benefit of which is, however, destroyed 
from the want of communication, as a Board, of the different 
members of the firm, which, where it takes place, leads to 
mutual consultation, and to better and more prudent views, 
saving the delay and expense of appealing to counsel, and 
putting all the members of a firm in a position to look 
after the client's business in the necessary absence of the 
J)artner who has ordinarily the charge of it. 

We are aware of the usual objections to partnership ; but 
we are satisfied, that if the practices of the best-ordered 
professional houses and of some public oflices, and of the 
distribution of the work among the clerks of the establish- 
ment and of the members of the firm were well regarded, 
these difliculties would be overcome ; more stability would be 
given to firms ; their business would be more regularly con- 
ducted, and a greater stream of business would flow in to 
give employment to all classes of professional men. 

Doubtless the mode of remuneration would prevent these 
consequences to the full, and we should urge, what we have 
pressed before, in an Article on Professional Bemnnera- 
tion^ more frequent use of prepared forms, and the sub- 

» lOL. R. S26. 



and of the Leyal Profession. A2S 

Btitution of annual, periodical, or proportionate^ payments 
for the payment by item of service. Nor would this be 
difficult of accomplishment, if the offices were well regulated. 
The profits should not be made on copying ; the charge for 
copying, with a small addition for examination, would suffice 
to indemnify the practitioner for that branch of pervicc. It 
would be of infinite service to the profession if a commission 
were appointed to inquire into the various modes of re- 
muneration in diiferent kinds of offices and places of business ; 
and if the profession were freer to charge as they thought fit. 

We are inclined to believe, that if solicitors would start as 
commissioners^ undertaking, at a per-centage of a client's 
income, or other agreed mode of remuneration, to perform 
all his business, to register his transactions, to keep or audit 
his accounts, — in short, so to conduct his affairs that if he 
sliould die suddenly, become bankrupt, or otherwise involved, 
his affisiirs might be in such a state that they might be easily 
wound up, without the perils of a Chancery suit. It is all 
very well to abuse the Courts of Chancery ^r the Courts for 
their dilatoriness, but it is a lamentable fact that very few 
persons so conduct their affairs as to have the necessary means 
of proving any thing. Whenever they have, there is no diffi- 
culty in conducting a lawsuit, because the statements are 
dear and easily proved. 

In constituting an office or firm of the kind we propose, 
we should recommend that it should make provision not only 
for the qualities and attainments of a lawyer, but of an ac* 
countant or auditor, merchant, land-surveyor, architect, and 
general agent ; the combination would be productive of great 
saving of time and expense, and great improvement in the 
transaction of business, insuring better knowledge, better 
skill and habits of business, without those technical pedantries 
which persons whose attention is confined to a special callmg 
are apt to indulge, and which prevent their exertions being 
usefully and effectually amalgamated to the proper end, the 
service of the client 

In the direction of a more extensive employment of 
lawyers, such a practice would be of incalculable advantage. 
Many superior abilities ai*e lost from want of the steadier 
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habits af busmefis posseBsed by men of inferior parte who 
cannot get employment on acoount of their want of clever* 
ncss. Both suffer. 

We think that that respectable but prejudiced body, the 
Law Institution, would do well in giving prizes to students 
for excellence in business powers, in registering and account 
keeping ; and we should recommend that they should establish 
an office where the best practices should be taught, and, what 
is equally to the purpose, the consequences of omitting them, 
which are constantly disclosed in our Courts of Law* At 
present, whether justly or not we will not pretend to say, 
lawyers have the credit of being the worst men of business, 
and of charging more highly tl>an other men for what they 
do. This is certain, that they do not profit by many co^s 
and charges which serve to make ihem appear ill-favoured in 
the eyes of the public^ 

We are satisfied that if solicitors would devote themselves 
to the special objects of their calling as men of business^ 
there is no cause for despondency* The prudent and tlie 
indolent, the man of business and the man of pleasure, and 
all other sorts and conditions of men, must have, as they 
must need, the idd of professional service ; but the degree in 
which they will avail themselves of it will depend mainly on 
the accessibility of the Law adviser and the reasonableness of 
his charge. If the client hav« to expend much time in 
fruitless visits to his lawyer, oi? much labour in bringing the 
case home to him, or if the assistance tq be obtained involves 
a disproportionate expenditure of his income or his capital, 
he will do his best to avoid the lawyer. The latter must be 
at hand, ready at his work, and be willing to receive what it 
is worthwhile to the client to pay for the advanbige sought. 
Etiquette must not stickle at a bargain. Every modification 
of ^^ no cure no pay ^ must be submitted to. In short, in 
tills as in sdl other matters, the commercial principle must be 
recognised and acted upon. It need not be in disregard of 
all other principles proper to be considered in the matter. 
How good behaviour is to be ensured deserves inquiry, and 
perhaps some professional police, a court of honour, or a 
court of superintendence and control; — but this subject 



and of the L^fftil Prrfe$si6n. 985 

belongs to Another hetid of our deliberations, to which we 
have adverted on a former occarion, and may find oppoi'tunity 
to do 80 again. In the mesvn time it is sufficient to recall it 
to mind. 

y. To claim the Tindication of the Law on behalf of the 
violated rights of the State or of the subject, and to 
defend the State and the subject against the assertion of 
ill-founded claims, and to advocate the interests of the 
State and of the subject before all tribunals. 

One of the cliief causes of bad legislation, of costly and 
ineffective administration, and of the continuance of evils 
against which legislation is directed, is the want of an esta- 
blished agency for public prosecution, — of, in short, an order 
of public prosecutors. By such an agency the Law would 
gain greatly in force, and in that prestige which in a free 
country constitutes the moral sanction of Law; while, if 
those officers should fail, through defective legislation, they 
would be compelled, for the vindication of their official cha^ 
meters, to bring the causes of tlieir failure under the ncttce 
of the Legislature. If, however, it should become their office 
to enforce bad laws, the public would quiekly seek the repeal 
or amendment of them. The officers charged with this 
branch of administration would also be active participators 
in such efforts. 

It is among the hidden mysteries of public offices, how 
much their exi>enditure and their labours are augmented by 
the doubts and difficulties incident to bad laws. Resistance 
is invited ; the officers are puzzled how to act, time is spent 
in deliberation, and all sorts of futile and expensive efforts 
are made, while the evils which are the objects of this costly 
exi>enditure are suflfered to exist. The public pay the 
cost, but do not reap the benefit. Moreover, it engenders 
loose practice, and loose practice begets bad law. 

It seems to be generally acknowledged that there should be 
a public prosecutor to vindicate the rights of the State against 
offenders ; and it would seem that on the same grounds there 
should be a public defender to defend those who, from 
mistake or otherwise, may be prosecuted by the public 
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oiScer* Indeed, we are disposed to contend that ttere 
should be no Court without counselj without officers ap> 
pointed to manage the cases of the suitors. The Judge ought 
not to be called upon to perform all parts ; in doing so, all 
will probably be illnlLsoharged. There should be counsel 
for the complainant, counsel for the defendant, and, if need 
be, counsel for the law or the State, and upon the State 
should be thrown the costs of the proceeding, if the Law be 
doubtful or ineffective, — a return being made of the cases, 
that it may be laid before the Legislature, as the test or 
touchstone of the inefficiency of its labours* Nothing would 
so directly and effectually ensure the making of good law's as 
such a constant demonstration of the consequences of failure. 
The burden of the defects of the La^ is now thrown upon 
the suitor, or indirectly upon the charges of the public de- 
partments — thus raising the taxation of the subject, and 
increasing the public expenditure. 

We do not think that there would be much. difficulty in 
establishing a proper arrangement. It is already done irre* 
gularly at the Bar both in England and Scotland. W^ 
think that it should be done regularly, and that all barristers 
should, for a certain period after being called, do suit and 
service in this way in some one or other of the Courts of the 
Eangdom; and if the Courts should be omnicompetent, it 
would have the effect of training th^m for any UibUnal 
whatever. Though counsel should be assigned, it Wduld not 
prevent the retaining of special counsel if the dient should 
desire it. These services should be defrayed out of some 
appropriate fund raised for the purpose. The counsel so em- 
ployed might report the remarkable caises, arid thus form a part 
of the machinery for preserving and amending the Law. 

We have now sixty County Courts : some six pr seven 
attached to each Court would absorb about 400. But som^ 
Courts would require a greater number ; we have also some 
thirty Police Courts in the metropolis, Liverpool, Man- 
chester, &c. 

We pass over for the present the question of retaining the 
present position of the Bar, in relation to the other branch 
of the Profession, or the prnctical supercession of the Bar by 
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tfae Solicitors. Our present concern ia with tlie jHtivifiion of 
an appropriate agency. Wc apprehend that if tfae field be 
open both to Counsel and the Solicitors — the branch of the 
profession \vhich will be found the worthiest for the public 
service will niaintain its ground^ — and that, in many cases^ 
if they should both occupy the fields the difference in name 
Villi be but nominal, for he who is to act the advocate 
must have the parts of an advocate, whether he be called 
^Barrister or Attorney* There is no doubt that if the Bar 
can condescend to attend the County Courts, their rank and 
talent, allied to the local influence, will assist them to sustain 
their position* But they must set more store by their talent 
and accomplishments tlmn by their rimk, — for the new-bom 
energies of fresh men are apt to be the most vigorous* 

It is a pity that lawyers, or at least a greater number, do 
not regard themselves as advocates for the State and the 
people in all assemblies, tribunals, in all places and times. 
.We have sunk in public estimation, by becoming lawyers to 
too great a degree and mcety. The men who have made 
Law and lawyers famous, have ever been a great deal more 
than lawyers : they have been statesmen, philosophers, orators, 
eminent judges, and advocates ; distinguished in the forum, 
and the senate, and leadera of the State or the people. We 
know that it has not been unusual to say of such that they are 
no lawyers, which, being interpreted, means that they are 
lawyers and something more. 

VI. To adjudicate upon all claims, and enforce the Law 
according to right. 

This department of our inquiry includes our tribunals^ 
where we would find an abundant field for the legitimate 
occupation of the profession : not only in the extension of the 
number of tribunals, or branches of tribunals, but in the 
development of them for efficient service. 

Nothing, it would seem, is so imperfectly understood, o^ 
«o imperfectly regulated, as the constitution of Tribunals. 
They are of all sorts and dimensions, some abounding in 
offices with inadequate employment, and others as nearly 
deficient ; the most experienced Judges being favoured with 
the best organisation, the least so with none at alk Some 
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Judges haye secretftrics, some clerks, some no assistance, 
some are aided by counsel, some by attorneys, and some by 
neither counsel nor attorneys. 

It lYOuId be a good thing to cause a return to be made of 
all the tribunals of the empire, showing the jurisdiction of 
the Court, the members which constitute it, the officers of its 
establishment, the times of its sitting, the number of causes 
of each kind, and the mode and course of proceeding ; all 
these particulars being so arranged that the circumstances of 
one Court may be at once compared with those of another. 

If a Court, like the Court of Queen's Bench or other 
Superior Courts, exercise different jurisdictions, it should be 
treated as so many different Courts. Thus, the Crown or 
prerogative business, which is the proper and especial function 
of the Court of Queen's Bench, should be treated as a 
separate jurisdiction ; and it should be shown what periods of 
time were occupied in the transaction of that business, and 
at what intervals ; how far protracted by other business in 
which the Court has been occupied. Very many blue bpoks, 
and much discussion, would be unnecessary if a well-comiJiled 
Book of Tribunals, showing those matters, were published. 
We hava by us foims of a compact kind which would serve 
the purpose, but the introduction of them on the present 
occasion would occupy too much space in this publication. 

We believe that if all our Courts were open more regularly 
and constantly, so that business might be despatched with 
more regularity and promptitude, there would be full enough 
employment for the Bai*. The Courts of each jurisdiction 
should have their own proper officers, but the Judges pre* 
siding therein might be members of the same Supreme 
Court, ready to afford their services according to the exigencies 
of the different branches of the Court. 

The object should be ultimately to establish a series of 
tribunals, all similarly constituted, so that the same Law and 
the same practice might be adopted in each. In the mean- 
time the existing Courts and the existing functionaries should 
be allowed to work out all existing cases, — with such simpli- 
fications of practice tending to unifoimity as they should 
deem fit. 



and of the Legal Profession. 329 

We sliould have Courts^ like tlie County Courts, of general 
jurisdiction^ acting in certain localities. Courts of special 
jurisdiction for matters of so peculiar a nature as to forbid of 
tlieir being disposed of in the ordinary Courts acting for the 
Kingdom in regard to these matters, and Courts of general 
jurisdiction acting by way of appeal from all the other 
Courts of whatever kind. 

Terms should be abolished. Sittings should be weekly; 
probably from Tuesday to Friday inclusive, according to the 
nature of the business, so that all matters should be decided 
promptly as they arosie. 

There ought to be, as now, a vacation during August and 
September, or September and October, and one or two other 
Tacatiohs, with |)erhaps one or two Vacation Courts to dis-^ 
pose of pressing business. 

A Court of Trials, and of Review, or New Trials, is 
especially required. It is Very puzzling to know when 
Courts of Nisi Prius will ait. The juries should be reduced 
to five, and all exemptions from service on juries should b^ 
abolished, some arrangements being made to allow persons to 
serve at periods of the year when siervice would be most con- 
venient or least inconvenient to thcni. The reduction of the 
number of persons to serve on each jury, and the abolition of 
exemptions, would create so large a supply as to make the 
call' on- each person very rare, while it would cultivate in all 
an acquaintance with Law and procedure highly conducive 
to imprcfvement' in the conduct of business, public and 
private, to the prevention of litigation which is occasioned- by 
thoughtlessness, and also improve the character of the Courts; 
wWch aire much affected by the incorporation in them of 
non-legal elements. We see no reason why barristers should 
not also be required to serve on juries, — it would have a 
similar e%ct on them. Somehow or other great number^ 
escape the service, while it falls most severely on those who 
do selrve. 

The judicial body should be made one body, ready to serve 
on all judicial occasions, — not Judges merely of this Court 
or that. Thus, the Commission's of Bankruptcy have somC" 
times had little to do, while the Masters in Chancery are 
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bverchf^ed'; and there are instaaces of judicial' penlbfia 
whoie services are so oocasioiial as to give their appoSntmentd 
the character of smecuies; — of course tbej should not be 
drudged, which is inconsistent with this nature of th^ work, 
especially in the present state of the Law: but if the Law be 
consolidated and simplified ; if one set of {ninoiples, and on^ 
general course of pleading and practice should be adopted^ 
and if thej were assisted by competent advocates, their task 
would be much more simple, and the constancy of their 
pittiogs would not be so objectionable as it is now, when so 
much time is required to consider the case, — or rather what 
is the Law applicable to the case. But, under any circum*- 
stances, it would be xmadvisable that our Judges should b^ 
so constantly employed as to> become mefb men of Law* 
Our Judges should be a great deal more than lawyer^ -*-« 
they should be men of cultivated minds, of enlarged observ- 
ation and experienced in short, men of the world, which is 
quite inconsistent with so close a daily routine of duties as 
the Judges are now compelled to go through. The breaking 
down of special jurisdictions would have some effect in this 
way, but that is not equal to their mingling in the scenes of 
life, with leisure sufficient to apply themselves to general 
reading, and to allow their minds to draw, in other subjects* 
The discrepancies between the public sentiment and the 
legal sentiment, or rather the antiquity of legal notions 
and the modemness of popular notions, — we refer to those 
of the more intelligent classes, — are sometiitaes attributable 
to a too dose adherence to ancient legal manms which have 
become inapplicable, as well as to the too little knowledge of 
law and necessary legal conditions which arises from the 
want of legal education of the people. We do not advocate 
the throwing off the gravity of the Judge ; but the bestow- 
ing his regards, in some measure, on the growth and progress 
of things elsewhere. 

Yin. To superintend and control the administration of 
the Law, and to adjust its arrangements to the varying 
exigenoies of the people. 

This is the fountain and centre of all hope of r^:e&eratioii 
of tlu& Bar. AU that we have stated.is needftiL But mAr 
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out' the tunfy of aotioa which is found in a mngle offiderj and 
without the comprehennyeness of action which is to be found 
in an orgaiiifled force of. assistants and advisers, the requisite 
energy and wisdom will be wanting. 

We must take heed that we do not fall into the mistake 
ef modem democracies, — of bdng so mistrustful of our own 
power and influence as to deny to our very hands and limbs 
the abiUty to execute our own wilL In the attempt to re* 
atndn power, denying to ourselves the fulfilment of our own 
purpose — the common good. What seems to be wanted in 
any case is, a wise will prudently but enei^etically exerted. 
A strong willed Wolsey to carry out the popular Harry's 
widi, informed by the wisdom and prudence of Cranmar^ 
and assisted by the accomplished energies of younger men 
ambitious and hopeful of the position of their chief. We 
must not at one and the same time cry aloud for reform and 
emasculate our reformer, require him to encounter all pre«i 
jucBce «and hostility without the needful powers and instru"" 
ments to cope with his antagonists, and then cry ediame upon 
the results. This is our present manner of doing. 

Let us follow the true constitutional principle. GKve all 
requisite power to the head of the Law, call him Chancellor, 
Minister of Justice,*what you will. Exact an account of his 
proceedings at short periods. Give him efficient advisers 
tad agents, subject to no other control than that to which 
all officers are constitutionally subject, vks. of punishment 
if they exceed the Law of their position : — taking care, for 
this end, to assign to each officer a distinct vocation, that the 
dn of failure may be put at the right door. 

We have shown, iil former parts of this paper, what is 
requisite for the regeneration of the Law, both for the public 
good and for that of the profession. How manifold the 
work! How great a multitude of agents it needs! The 
functionary to whom we assign the duties of head of th^ 
Law will need proportionate aid. The work is his : and if 
the people are wise, they will regard him as their represent- 
ative, and seeing that the prize of success is theirs, and not 
his only, will accord him not simply the needful, but hearty^ 
cheering support. 

z3 
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In this spirit, the true Epirit of Gommeidal enterprise^ 
ivhich is one of our glories, — a spirit of enlightened selfish^* 
ness, which dictates that where there is w(Hrk to be done^ 
there must be the agent, the appropriately skilled agent, ta 
do it, — and the means and appliances to enable him to ex« 
ecute his office, and the stimulation of his energies, by present 
subsistence and future reward, whether of fortune, promotion, 
or honour. To our stingy niggardKnras in the matter of 
Law Commissions, we owe our richness in blue books, and 
our poverty in practical results. 

. To the Chancellor, then, we would assign all needful aid^ 
distinctly allotted to his several capacities, legislative, ad^ 
ministrative, judicial, financial, and executive, and we would 
count the cost upon no other principle than this, — * what do 
we. lose by the present state of things ? What shall we gain 
by a judicious outlay upon improved and adequate means of 
meeting our wants? We spend a million upon a palace of 
legislation, and hundreds of thousands upon bridges. Not 
grudging such munificence if rightly bestowed, may we no^ 
demand a similar munificence in our legislation and adminis- 
tration, since, in truth, every penny so expended would be 
9aved a hundredfold. It is expended now, but with pain and 
oppression to the suitor, multiplying chicanery and engen- 
dering hatred and peace-breaking feelings, instead of reliev** 
ing suffering and doubt> and cultivating goodwill But ta 
pur practical suggestions. 

The Chancellor is high legal adviser to the Crown^ head 
or chief administrator of the Law, leader and guide of legis- 
lation, president of the first body of the senate in its leps^ 
lative capacity, president of the same body in its judicial 
capacity, president of the Court of Chancery, protector of 
infant wards and lunatics, custos of the properties of suitora 
in his Court, disposer of the livings in the Church, controller 
of the magistracy, and what not besides. 

It may be wise (we are inclined to think it is so), that 
these presidences and powers, or the greater part of them, 
should reside in one man ; it is calculated to give unity and 
comprehensiveness to the Law, and to destroy the sectariaii 
and class character which the Law has assumed* 
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But one man cannot do ail that such a union of offices 
requires. It will be enough if his mind direct the agency 
pf oth^s to the same end. He should inform a well ordered 
body of officers by his purpose and by his energy. He has 
Ho business with detail or special cases, except by way of 
g^eral direction, or by way of appeal and controL His 
officers diould haye their assigned functions, which should 
be well defined, and they should act as much as possible 
in public, or under public control. They should hold open 
sittings, be applied to in open Court, and they should, by 
reports to their chief, publish the operation and state of 
their respective jurisdictions. 

We would substitute for those anomalous institutions called 
commissions — committees or councils, to assist the Lord 
Chancellor, just as the Speaker of the House of Commons 
has one or more committees to assist him, and to these com- 
mittees or councils should be attached executive officers, 
having the appropriate skill fur the functions of their 
office. 

The committees or councils should correspond with the 
distinct capacities or functions assigned to the Chancellor. 
They should be, 

1. Judicial ; 2. Executive ; 3. Financial ; 4. Administra- 
tive; 5. Legislative. 

It should be the office of the judicial committee or council 
to assist the Chancellor as a Court of Appeal, and in the 
regulation of the judicial matters of bis Court. 

The members of the Court should sit separately in their 
own Courts, but it should be as the Judges of the Common 
Laws sit separately ; in Banc and at Nisi Prius, or in Cham- 
bers, viz., to assist the Court at large. The want of personal 
intercourse among the members of the Court of Chancery 
has been productive of much of that vagueness of doctrine 
and practice which has obtained in Chancery. 

The Executive Council should consist of all the officers of 
the Court, and have the immediate direction of all the affairs 
in detail. These officers should correspond in name and 
function to the like officers in the different departments of 
the Stat^i and should, except so far as the real exigencies of 
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the Ootirt sUould otherwise require^ be governed by the same 
rales and practices. 

:. It should be Hie office of the Finanoial Committee to take 
^cognisance of all matters of finance^ the investmenta oi 
Suitors' Fund, the revenue of their estates, the Suitors' and 
the Fee Fund, and in short of all matters of Account. 

It should be the office of the Administrative Committee to 
take cognisance of all matters of administration involving 
the discretion of the Chancellor. Of such a nature is the 
Chancellor's jurisdiction in the cases of infant wards, luna- 
tics, and cestdique trusts, creditors' suits, bankruptcies. 

It should be the office of the Legislative Committee to 
take cognisance of all legislative measures, especially such as 
relate to the adtninistration of justice. 

In the above, we have proposed no new thing : the func- 
tions for which provision is made are now performed by 
somebody, but those functions are scattered among many 
officers, and different offices are perfwmed by the same per- 
sons — casually and irregularly. It would be weJl to 
ascertain by whom and how these fuiictions are performed, 
and where different offices are performed- by the same person, 
to give him at once the names of those offices as if he were a 
Pluralist : — that it might be seen whether they were pro- 
perly combined in the same person ; and ' that the principles 
of action adopted in the exercise of the functions might not 
be tainted by considerations applicable to other functions 
with what they are associated, in consequence of such com- 
bination. 

We have a word to say upon the Revenues of the Chan- 
cfellorship. They have come to be considered as his personal 
revenue, but they are in the nature of a Civil List, and due 
to the State of the office. 

In the administration of affairs (especially in a free country), 
it is not enough that the Potentate should be addressed afar 
off. He should come in some degree in personal intercourse 
with at least the chieftains of his department, and he should 
act by social as well as by official and political means. It is 
necessary that he should have some knowledge of the agents 
by whom he is to act — to know the men who are to be the 
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caodidAtes for future promotion ; and lu»reTeiiueB are in some 
measure due to that branch of service. Nor is it decent that 
thift intercourse should take place at a pnyate reeddence, built 
«id arranged without reference to the occasion. We think 
it is to be regretted that the Chancellor has not an official 
t^idence, with proper apartments for his officers, instead of 
their being scattered here and there in bye places equally 
incommodious to themselves, to their chief, and to the public. 
' Nor would it be without benefit to those subordinate 
functionaries who are apt to r^ard themselves less as aids 
and satellites to their chief, than as recipients of the emolu-* 
ments of office* This at least is certain, that without a well 
arranged habitation or place of business for his officers, they 
will not be effectually oiganised. Should the Courts be re- 
built, the mansion of a minister of justice and his suitable 
office should be matters of prime concern. 

It is doubtless very nice and pleasing to smaller people to 
see the modest demeanour of our Ministers of State, that 
they are so little different from other men ; but it may be 
doubted whether, in losing something of the dignity of our 
chief officers of State, we have not lost also some of the 
power and energy by which those officers were made efficient 
instruments of the State purposes ; whether, in short, that 
feebleness of purpose which has more or less characterised for 
many years statesmen of every class has not resulted in some 
measure from lowering the officers to the scale of their own 
modest sense of their personal importance. We do not 
counsel the assumption of personal airs, but of official energy 
-^ that the mimster should feel not that it is he, of such and 
such moral and mental dimensions who is acting, but it is the 
nation acting by and through him, and that it is the nation's 
dignity and not his own which he is called upon to sustain* 
This is. certain, that if the duty be well and efficiently per- 
formed, the personal importance of the officer will be en- 
hanced in public estimation, without any assumption on his 
own part. 

This matter of the " Civil List " of the great officers of 
State, if considered iii two parts, that is, in relation to the 
expenses of the office, and in relation to personal expenses 
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and private remuneration, would save much question as to 
official sabtfies, — especiallj wkere th^ offices are filled bj 
men without fortune. The latter would be relieved of some 
anxiety from the disproportion of their means to the required 
^penditure, — and, what is equally important, from the im^ 
putation of making an office of dignity in too especial a manner 
a source of personal emolument* 

Our concern is with the interests of the public — which 
depend on the efficient discharge of high offices of State, 
which, we conceive, depends in its turn upon a fair d^ree 
of social intercourse with the objects of their administration* 
And this, we repeat, being a public service for public objects^ 
should not be made a tax on the private resources of the 
minister^ 

In conclusion* We must beg attention to all points of this 
programme. We press none, as all-sufficient. Every prin- 
ciple must have play ; each will thereby be kept in due bounds^ 
and the total result be in due proportion* The most careless 
reader must perceive how much more may be ssud on every 
point* Space would have forbidden, if other considerations 
did not, the Quixotic attempt to encounter beforehand all 
possible objection or to exemplify the matter by complete 
detail. 



ART. VL— LOANS ON LAND. 

BEFOBX OF THE COMMITTEE ON THE liAW OF PftOPEBTT 

ON LOANS ON LAND. 

The following reference was made to this Committee: — 

*^ To consider whether it would not be possible to organise an 
improved system for making Landed Property available 
as a security for advances of Money." 

REPORT. 

Of all legal questions affecting landed property, none per- 
haps is more important to the landowner, than those relating 
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to the affiMrdlog facilities for obtaining advances of money 
upon the credit of his estates* The unwillingness of pro- 
^ietors to part with their landed possessions makes the land- 
owner, for the most part, more or less at some period of his 
life, a borrower; while the large amount of capital usually 
employed in the acquisition of land, and the low rate of 
interest which that capital in consequence produces, renders 
it in the highest degree important to him to procure advances 
of money at the lowest rate of interest which the state of the 
money-market allows* Now as the rate of interest, other 
things being the same, is dependent upon the security for the 
repayment of the capital, and as the very circumstance which 
makes it so important for the landowner to obtain advances of 
money at a low rate of interest, — that is to say, the high price 
which he has to give for his lands, — increases the security of 
the lender, by increasing the market value of his security, it 
would seem a natural consequence that the rate of interest 
up6n which money could be obtained for investments on the 
security of land would be lower, or at least as low, as tba 
with which capitalists are contented in the case of any other 
investment. But in fact, the case is not so at this very 
moment, when the Three per Cent. Consols are at 97/., and 
have for many months considerably exceeded 902^ ; that is 
to say, when this Stock has for some time paid less than 
3^ per cent., and now pays less than Z^ per cent., the 
ordinary rate of interest paid by the landowner continues to 
be little less than 4/. per cent ; and that, in addition to the 
heavy expense which often attends the examination of his title, 
in addition to a considerable stamp duty upon the completion 
of his security. 

If we ask why is this ? the answer which must be given 
is, that the landowner is placed in this disadvantageous 
position by the operation of five causes, namely : — 

I. By the uncertainty attendant upon the investigation of 
the title to his land. 

IL By the uncertainty as to the value of that land. 

III. By the uncertainty as to whether the payments of 
the stipulated interest will be regularly and punctually 
made. 
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^ lY By the e^qienses attendant upon the transfix of the 

flecunty. . . : 

y . By the dehiy frequently attending the realisation of the 
tecurity. 

The first of these subjects — the uncertainty as to the title 
of any particular estate — is one which has, on more than one 
occasion, engaged the attention of this Committee ; and tiie 
remedy which they have proposed, by the application to the 
transfer of land of methods analogous to those by means of 
^hich transfers of stock, shares, or ships are made every day^ 
for all sorts of objects, without giving rise in any case to a 
question as to the title, has been long since brought before 
the Society in their printed reports^ 

This Committee would take the present occasion to express 
anew their conviction of the practicability of applying such a 
method to the transfer of land, and of the great benefits 
which would result from its adoption. 

But even if it were adopted, and in full operation, it ia 
obvious that it would remove the first and fifth only of the 
causes assigned above for the high rate of interest obtained 
for money invested on landed securities, as compared with 
that obtained in the funds. On the other hand, this Com- 
mittee think that it will be possible, by the organisation of 
an Institution such as is described in the subsequent' pages of 
this Beport, not only to remote this difficulty in the <)ase of 
mortgages of land, but also, to get rid of the other causes 
which have been enumerated as tending to produce the 
result complained of, without waiting fcnr the introduction of 
that system of registration which they have advocated. To 
this opinion they have come from the following considera^ 
tions. 

It has been shown in a former Beport of this Committee, 
upon the subject of the Insurance of Titles to Land, that the 
greater part of the existing titles in England are, in fact, 
safe; and that much the larger proportion even of those 
which, from some doubt either as to the facts or the law 
which constitute the strict proof of title, may, for the time, 
be unmarketable, are nevertheless really free from all risk of 
being successfully assailed in a Court of Law. It is therefore 



clear iliat any institation, whedier H pMseased a {mblie or onlj 
a private diaraoter, which should undertake to guarantee the 
txtie of a number of estates, after th^ had been examined 
and approved by competent persons, would incur but little 
risk, and consequently might safely undertake this responsi^ 
bility for a very moderate charge. Again, if such an instil 
fution possessed, in various districts of the country, as itd 
agents, a snffident number of trustworthy persons, qualified 
to ascertain the value of different estates, there seems good 
reason to sujq)ose that the investigations necessary for that 
purpose nught be conducted with less expense than attencjs 
similar investigations when made by mdividual lenders in 
particular cases; especially if the managers of the institution 
had access to the valuations made for the purpose of the 
poor's rate^ and tiie returns under the Income and Property 
Tax Acts. 

Such an institution might, therefore, safely undertake, iir 
the great majority of cases where loans were required on the 
security of landed estates, to guarantee the payment of the' 
principal sum advanced up to at least half the estimated value 
of the estate, in the case of lands or houses, and some smaller 
proportion in that of pr(^rty dependent for its value upon 
trade. 

' If, then, an Institution were formed, under such manage- 
inent as would inspire general confidence as to its responsi* 
bility, — for the purpose of guaranteeing the punctual payment 
of the interest upon mortgages effected through its means at 
fixed times and places, and the repayment of ttie principal, 
according to the terms of the agreement made, — it appears to 
this Committee that four. out of the five causes which have 
been mentioned, as conducing to the higher rate of interest 
obtained for money invested on landed security, as distin-* 
guished from money invested in the funds, would be removed. 

It would be necessary only to give the same facilities to 
the transfer of moneys thus invested as exist for the transfer 
of stock, in order to place the former mode of investment 
iipon a level with the latter, and secure to the landowner the 
benefit naturally consequent upon this security of payment 
dnd fecflity of transfer/namdy, a Wer rate of interest. . ^' 
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It has been suggerted to this Commiitee^ thAt greater con* 
fidence would be given to the public if the echeme proposed 
allowed of the moneys advanced being made a specific charge 
upon individual estates as is the case at present^ so that the 
lender might have some particular land as a securitj, in addi* 
tion to that afforded hj the general guarantee of the Instl* 
tution. But this Committee feels that such a modification, 
of the scheme would destroy its essential characteristic^ 
namely, the power which the lender would possess under it 
of transferring the whole or any j>art of the sum advanced 
by him to any person by sale in the open market, as the 
owner of stock is able to do now ; while it would probably, at 
least in the case of large loans, draw after it the expense of a 
double examination of title, and inquiry as to value of the 
lands proposed as security, both by the Institution and by 
the lender. Those who lent their money on the guarantee 
of the Institution, would have as their security, first, the 
responsibility of those who gave the guarantee ; second, the 
whole mass of property upon the security of which their 
money must be lent, and against which they would be en« 
titled to stand as creditors, in the place of the Institution^ 
if, by any extraordinary mismanagement,, its affairs were 
obliged to be wound up. 

If, not contented with this security, they require that (^ 
a spedfic claim upon an individual property, they may be 
left to procure this kind of security for themselves as they do 
at present. 

The bill brought into Parliament in the last session by 
the Solicitor-General, for providing more simple and effectual 
securities for the advances of money to purchasers of incum«* 
bered estates in Ireland, affords, to some extent, an example 
of the sort of machinery by which such an institution as that 
proposed by this Committee might carry its operations into 
effect. By that bill it was proposed to take the purchase- 
money agreed to be given for the estate, as the measure of 
its value; and to enable the Incumbered Estates Commis* 
sioners to issue, instead of an ordinary mortgage, a certificate 
or certificates, each of which was to constitute a security for 
a particular sum, so that the total of these sums did not 
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exceed half the puicliase^money. The certificate was also to 
mentioii the interest to be pud^ and the place of paymentj 
and to describe the lands charged by reference to the con- 
Teyanee of it made by the Commissioners. It might also 
ecmtain any stipulations as to the length of time during 
which the money was to continue on the security of the 
mortgage (§ 2.)^ To these certificates the Commissioners 
were to be empowered to annex receipts for the half-yearly 
payments of interest^ or the repayment of Instalments of the 
principal (§ 6.). On the issue of the certificate the principal 
money and interest was to become a charge upon the land 
irredeemable for at least two years (§ 14.); and the right to 
this charge was to be transferable by a short endorsement 
upon the certificate creating it (§ 6.), for which no stamp 
duty was to be charged (§ 18.); and by the entry of the 
transfer in a register (§ 7.). The certificate itself was to be 
sulject to stamp duty as a common mortgage (§ 18.). 

It will be at once seen that we should have here security 
given to the lender beyond that ordinarily afforded him, in 
respect to three of the points upon which this Committee have 
expressed their opinion that further security is required; 
viz., the safety of the title, the evidence of value, and the 
easy transferability of the right to principal and interest* 
But the plan falls sh<^ of the degree of facility of transfer 
contemplated by this Committee, inasmuch as it is not pos- 
sible to split the sum secured by any one certificate, so as to 
transfer part, retdning the legal right to the remainder ; and 
it would give no additional security to the lender, for the 
punctual payment of the interest as it became due, beyond 
that of his being able to call into operation the powers of the 
Conunissioners for the sale of encumbered estates, to dispose 
of the land which constituted his security (§ 11.). Such a 
plan, therefore, would not fulfil the purpose of the Institution, 
which is proposed by this Committee, even if it were possible^ 
without the introduction of such an Institution, generally to 
secure to the lender, on English securities, those advantages 
of safety, of title and security as to value, which, in the 
peculiar case of lands sold under the Incumbered Estates Com- 
mission can be insured without its aid in Ireland. But this 
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Committee r^ers to it as a proof that the Goyemment has 
perceived the advantage which the landowner might derive, 
from legislative provisions conferring iipon the insfrumenta 
nsed to create a security iipon his lands the commercial attrif 
foute of easy negotiability^ of which they are now destittlte'^ 
and, therefore^ as a sanction to the introduction of sueh an 
Institution as they pro^e. 

The nature and mode of operation of this Institution would 
be as follows. It would consist of a body of aubBcribersj 
who might be either landowners, cur capitaKsts^ or both ; and 
who would take.shares in the undertaking, in order to form a 
guarantee fund. The managers of the Institution would oHe^ 
to negotiate for advances of money, to be made to any limd* 
owners who were desirous of obtaining them through the 
agency of the Institution* For this purpose, the Institution 
should be authorised to create a stock, to carry interest at a 
fixed rate, say 3/. per cent., of which the regular payment 
iV^ould be guaranteed at certain fixed times by the Institution. 
We will suppose that, according to the precedent of the Irish 
Bill, transfers of this stock should be exempted &om stamp 
duty, and further, that the holder of it should have the right 
of requiring to be repaid the sum he originally advanced, at 
the endi of certain periods, such as three, five, seven, or ten 
years ; at which times, on the other hand, the Institution 
should have the right to pay him off. If, then, a landownei* 
applied to the Institution to obtain a loan, and the managerii 
were satisfied with the security oflered by him, they wouM 
issue such an amount of their stock as, at the market price 
it bore for the time being, would produce the sum required, 
together with a certain additional sum, calculated by a fixed 
rate, to be determined by a consideiration of the amount 
necessary to be produced in order to defray the expenses of 
the Institution and remunerate the shareholders. But as all 
the expense of investigating the title and value of the land 
would be paid by the borrower, as at present, and no capitsd 
would be originally required to be advanced, except for the 
purchase of offices or similar objects, •— while the sums with 
which such an Institution, if it were at all successful, would 
have to deal, would, in the aggregate, be veiy large, *-i*it 
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flcems probftble that an 'inofoaae of | per' cent, fo the 
interest piud^ would provide a fund, of which the interest 
would be sufficient to support the Institution, while the capital 
would furnish the managers with the means of meeting with 
punctuality all demands made upon them ; and would guard 
against the risk of any failure on the part of the Institution 
in AilfiUing its engagements, in consequence of delays in the 
xealisation of any securities given to them. The guarantee 
of the shareholders would, therefore^ be called into action only 
to make good the loss arising from the defective title or de- 
ficient' value of any of the securities taken, should such an 

evil arise. 
It may make the operation of the Institution, as this Com-> 

mittee conceives, more clear, if it is followed out in .an indi- 
vidual case. Suppose, then, an application to be made to 
the Institution for the investment of 1000/. at a time when 
the market price of its stock was 95/. per cent ; and when 
applications for advances of money equal to 1000/. had been 
made to it, the managers of the Institution would receive the 
money, and issue to the applicant 1052/. %8. 6d. of stock, car- 
rying interest at SL per cent., which would therefore produce 
81/. lU. 6d, a year. Of the 1000/. thus coming to the hands 
of the managers they would retain 79/., that is the sum which 
would produce ^ per cent interest on the amount advanced to 
them, and would lend out the difference, or 921/., in order to 
produce the interest guaranteed in respect of the advance. For 
this 921/^ the borrower would therefore have to pay annually 
81/. lis. 6c/., or interest at 3/. 8^. 4e/. per cent. When the 
time arrived for repaying the sum advanced, the whole 1000/^ 
would have to be reproduced. But, in the meantime, the 
managers of the Institution would be able to lend out, on 
account of the Institution, the 79/. retained by them out of 
the original advance, and would thus create an income avail-» 
able to meet the expenses of the Institution and remunerate 
the shareholders. 

The observations hitherto made relate to loans upon the 
security of lands the title to which is unobjectionable. But 
an Institution such as has been proposed might safely extend 
its operations to cases where the title was in some respects 
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objectionable} by increasiiig the cbarge to such tn extent as 
would meet the rids of the transaction, according to the &vtg^ 
gestion of this Committee in one of their former reports, upon 
the principle of assurance, — a principle from which, though 
it is peculiarly applicable to his case, the landowner derivea 
no benefit in his dealings, at the present day, because the 
number of loans on landed security in which any one capi* 
talist is engaged, is too small to allow of its being applied 
with safety. Moreover, as the landowner might be also a 
shareholder in the Institution, — and if he were not a share* 
holder previously to effecting a loan, might have the right of 
taking shares to the amount of the sum advanced to him, — it 
is obvious that the rate of interest paid by him might be- still 
further reduced by his participation in the profits of the Insti- 
tution ; as in Assurance Societies the assured recdive back, in 
the shape of bonuses, a part of the payments which they have 
themselves made. He would, therefore, be materially bene- 
fited, irrespectively of the advantages which, as this Com- 
mittee believe, he would in many cases derive from the 
diminution of expense in the investigation of his title and 
the valuation of his property, in consequence of previous 
investigations made into the same matters, of which the 
records would be preserved in the Institution. 

Nor can this Committee overlook the advantages to the 
landowner of being able to escape, as he might easily do by 
the intervention of such an Institution, from the danger of 
his land becoming vested in persons resident abroad, or inca- 
pable from their age or infirmities of conveying it, and of the 
expense which he might be often saved in escaping the 
necessity of frequent transfers to overcome such diiBculties. 

The plan of uniting the lands of different proprietors into 
a common fund for guaranteeing loans advanced to any of the 
owners, is one which, though new to England, has been long 
tried in Prussia, where it was introduced by a statute of 
Frederick the Second. This Committee have made inquiry 
into the mode of proceeding adopted by the institutions which 
have grown up in that country. But the differences which 
exist between English and Prussian law are so considerable, 
that the institutions adapted for the one country cannot be 



tefcen 9B nuNte ihaa snggeBtivo of : those ^di^ted for .the ofhor^ 
-^BOt aB models to be simplj imitated. . One of theotjeets 
irhich this Committee conriden that sadi aa lastitiition as 
thej have described would usefoUy effeot in England^ namely^ 
the enabling loans to,be made oa the seonritj of latads^ the 
titie to which is in any way defective, upon the {nriiiciiies 
of aesmanoe, is needless in Prussiaj wheie land can be tnms* 
fened only by entries upon a public register, which oohTsy 
an indefeasible right to ihe possession of it The only Amg^rs 
against which it is necessary to giye security to lenders are, 
therefoi^ those arising from a deficiency in the value of the 
seenrity, or unpunetuality in the payment of interest But 
it appears^ from an able work upon the subj^t by a writa: of 
eminence, of the name of Btdow Kammerow, who seeniis to 
have devoted much time to the examination of the working 
of the asso^ations eidstmg in Prussia for the pnrposes of 
giving security to borrowers upon these points, blown there 
as ^* Landschaftiiehe credit vereine," that their beneficial 
operation ia greatly fettered, partly by needless formalities 
to which thdlr proceedings appear to be subject, — partly by 
certun ancient, but unwise and costly, methods in use for 
estimating the value of the lands,'-*- and partly by the drcum- 
stance of their b^g available only for lands held on a par- 
ticular species of tenure, answering somewhat to our ancient 
knight's fees, and called ^^ RittergUter ;" so that a lai^e pro- 
portion of the present landowners, whb hold what are called 
*^ Bauergater " (that is, peasant-holdings), a class which has 
greatiy increased in numbers and importance since the time 
when the original law for organising these credit unions was 
made, are shut out froxa its benefits. Notwithstanding all 
these disadvantages, however, Mr. Bulow Kammerow speaks 
strongly of the utility of the institution, which it is the 
object of his work to endeavour to put upon a better foot- 
ing, and of the great importance of giving a negotiable 
character to securities for money lent on the credit of land. 
This Committee, therefore, consider that they are enabled to 
refer to Prussia as an instance of a country where institutions, 
such as they recommend, have been successfully tried. 

The changes in the English law requisite for enabling such 
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an Instiiution to cany on its operations with advantage^ 
would not be great. They would conost, let, in giving to 
the managers^ by operation of law, those powers of sale for 
the realmtion of the securities taken by them in default of 
payment, which mortgagees now commonly possess by the 
agreement of the parties, and access to all official documents 
from which the value of estates could be aseertfdned; 2nd, in 
jnroviding that the lands conveyed to the Institution should 
vest in its official trustees without transfer ; 3rd, in giving 
facilities for the assignment of the stock which the Institu- 
tion would issue to those who had advanced money on its 
guarantee, either by freeing it altogeth^ from stamp duty^ 
or sul\jecting it to a rate of duty so low as not to impede 
the transfer; 4th, in regulating the amount of money to be 
advanced on any one security, and preventing the applicadon 
of the funds of the Institution to any other purpose than 
advances on landed security. 

For some of these changes a precedent is furnished by the 
Irish Bill alluded to above ; and this Committee^ considering 
the great benefits likely, in their opinion, to arise from the 
Institution, on the one hand to the landowner, on the odier 
to that numerous dass of persons who are in want of a safe 
investment for their property^ are of opinion that these' 
changes should be made.^ 

' The principle here alluded to, as contained in the Advances to Ireland 
Bill (1 85 1), has been adopted, extended, and rendered applicable to the lord's 
Compensation in the Copyhold Enfranchisement Bill, No. 3., as amended by the 
Select Committee in the present Session* There seems no good reason why, 
under certain regulations^ and under tome superintending coatitol, it should not 
be recognised in all charges on land, as well freehold as enfranchised copyhold. 
— Ed, 
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ART. Vn._ LETTERS OP LORD DENMAN TO LORD 
BROXTGHAM; on county courts and EVIDENCE 
OF PARTIES. 

[We have been &youred with permisuon to print the 
following letters :] 

(No. I.) 

*<Parslo6Sy June lst» 1851. . 

^' I knew you wonld return before I could answer your 
letter. Of your two Buggestions^ you may remember that 
the first was my turning point; the very thing which con- 
verted me on the subject of admitting the Evidence of 
Parties. Convinced as I became, that, in the course of the 
trial, that would afford the best chance of arriving at the 
truth, I thought the alteration much more valuable from the 
likelihood of its preventing litigation. 

*^ Your second suggestion had not escaped me, and is truly 
important. The present state of things threatens the anni- 
hilation of the Bar, as a class in society ; for I think we 
cannot doubt that the public mind is decidedly in favour of 
the change ; and I hear from all quarters that the most 
eminent men of the profession, for the most part, sit idle in 
Court, and that the juniors are losing all hope of succeeding 
in the world as barristers. Nothing, surely, can be more 
preposterouB than the state of Westminster Hall, contrasted 
witH the County Courts, — that some of the best judicial talent 
the country ever enjoyed should be unemployed while business 
flows with a redundant stream to men comparatively un- 
known. A reduction in the number of Judges is, of cours^ 
anticipated ; but the lowest judicial staff ever known in this 
country, will be far more than sufficient for the work at Nisi 
Prius prepared for them. 

'^ Indeed, the amount of the reduction cannot at all be esti- 
mated ; because, as you truly say, causes of the highest value 
may be tried by agreement in the County Court. For my 
own part, I believe that this is mainly the result of admitting 
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that information which must proceed from parties who best 
know the truth in the one tribunal and the exclusion of such 
^evidence in the other* 

'< If, then, the'Coqnty Ourtii become tiie decided &Toiuite, 
and the Common Law Courts continue to be deserted, what 
can be expected from the Bar? What inducements would 
exist to give that education which has hitherto formed gentle- 
men and scholars, not only for practising at the Bar, but to 
serve the State in every department? diffiising just notions of 
right and wrong throughout the country, and establishing an 
enlightened public opinion beneficial to every neighbourhood? 
What materials wiU be provided . for meeting such emer- 
gencies as you, and I, and the Chancellor, and Lushington 
must remember Tfith just pride, and with sentiments of at^ 
tachment and veneration for our departed coUeagues, Tindal 
and Williams ? Will not the public lose the means of re- 
cruiting the Bench with such Judges as now adorn it, and 
even with persons capable of entering promptly and ably 
on the duties to which the County Court Judges will be 
called? 

'^ I have not time to enlarge on this most interesting topic ; 
but no one can be more sensible than you are of this dis^ 
advantageous and unthought-of consequence of making the 
County Court the superior tribunal. 

'* I feel, however, that I ought not to press the matter 
without expressing the most earnest hope that the Com- 
mission now sitting, for reforming the practice of our Courts, 
will recommend a simpler procedure ; and the avoidance of 
the vast preliminary costs incurred before trial. Their 
amount added to the subject in dispute, and often very far 
greater, will increase the bias of interest under Which parties 
will deliver their evidence — a danger which need not, and 
ipught not to be incurred. Excuse this erude and hasty 
statement of my views, and if anything is in them, yon will 
make the most of it in Dom. Proc. 

** Ever yours. 
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(No.n.) 

' ^I take the fact to be dear^ that the public decidedty 
prefers the County Courts to the Common Law Courts in 
Westminster Hall, for the trial of causes. The proof of thfc 
i^ct, that the former tribunals swarm with suitors, while the 
latter are almost deserted, involvee another fact of a more 
general nature, the destitution of the Bar, the ruin of many 
now in business, the disappointment of many more in their 
just expectations, and finally, the annihilation of a most- 
valuable class of society, as it has existed for the advantage 
of the public 

** If the interest of the Bar come in competition with that 
of the public, there cannot be one moment's hesitation as to 
which must be sacrificed. Neither that nor any other set of 
men has any vested right in misgovemment or mal-adminis- 
tratiou, no privilege to defeat or even delay, for a single 
hour, well-considered improvements. Could we suppose a 
legal system so perfect and so justly appreciated, that all 
persons would spontaneously act right on all occasions^ from 
knowing that otherwise the law would force them promptly 
to do so, and the community would enjoy the greatest bless- 
ing ascribed by Horace to the rule of Augustus -^ forunr 
litibus orbum — the barrister must turn his powers to some 
other account, nor breathe a murmur, nor ask a farthing of 
compensation, — still less demand the restoration of the bad 
old systetn. 

** But a State that should make one of its tribunals cheap 
and efficient, while it condemned another to a dilatory, ex- 
pensive course of procedure and trial, would be deemed 
doubly impolitic and regardless of the people's welfare ; first,' 
in declining to place both on the most favourable footing for 
the attainment of justice ; but, secondly, in the reduction' 
that must follow of those learned men who formerly prac- 
tised in the Court now so fatally eclipsed ; and formed a 
body capable of efiectual resistance to oppression, and of 
guarding the rights of alL 

^* I might dwell on the value of the Bar in collateral 
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respects — ^in the service of public departments^ in the variotis 
relations of private society-^ in furnishing a constant succes- 
sion of gentlemen competent to fill the judicial office^ 
tla*ough all its ranks up to the most arduous and elevated 
s«ats of justice. The education and habits of the Bar have 
formed the present Judges of the Common Law Courts, as 
well as the Becorders and other Presidents in Local Juris- 
dictions. 

'^ The fact I first noticed, the favour acquired by these 
inferior jurisdictions at the expense of the superior, is not 
merely to be traced to the power of examining parties. 
There is a still more operative, because a grosser and more 
palpable cause of the same notorious effect; the enormous 
costs imposed on suitors in the Superior Courts. 

'* Can we expect a sane man to resort to a Court, which 
refuses to hear him and his adversary — possibly the only 
two persons in the world who know the truth — and which 
makes him pay 20^ for admission into its precincts — when, 
in another Court, dose at hand, and always sitting, he may 
state his own rights as he understands them, call his an- 
tagonist to disclose the whole merits of the disputed trans- 
action, and finally recover his own at a twentieth part of 
the cost? 

" The evil points out its own remedy. If we are right in 
our premises, and suitors keep aloof from Courts of unim- 
peachable knowledge and integrity, because they are ex- 
clusive and expensive, the conclusion is obvious. Make 
them open to receive information from all, and cheap enough 
to be accessible to all, and the same amount of business will 
be found to flock thither, as was seen there before this 
unexpected rivalry was created by the Legislature. 
. ''I cannot help feeling sanguine in my hopes for the 
success of your^ great measure for receiving the evidence of 

- '■ In reading this valuable letter at the Law Amendment Society, Lord 
Brougham is reported in the papers to have said, « it was rather Lord VemmuCs 
own biUf* and most justly : for though it appears from the debates that he was 
averse to it when pressed upon him in 1842, and by the next letter (No. III.) 
he states bis aversion to have continued for some years, yet- it was plainly a 
corollary to that most important measure, the bill of 1842, passed the y«ar 
after, by far the greatest improvement i» the Law of Evidence since the 
Statute of Frauds, 
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arties, and looking at the names and characters of the 
enlightened Commissioners for inquiring into Practice and 
Pleading, I folly antidpate such a reform of abuse. Such a 
sweeping abolition of fiction and verbiage, — those pets of 
English lawyers,--* the establishment of such a natural and 
iatelli^ble course of procedure in our Courts, as will be 
satisfactory to the pubUc, and conducive both to the honour 
and interest of our profession* 

« June 5. 1851." 

(No. m.) 

" June 30, 1851 

'^ If it were not for the bad practice of Parliament, asking 
leave of the Judges to amend the Law, aad the great pro- 
bability that the delay of consulting them might throw the 
measure over the Session, and so defeat it, I should regret that 
the Chancellor had not been permitted to put his questions 
to them* For, 1« I am by no means clear that any great 
majority would have been hostile ; 2. they niust have argued 
the matter, and the value of their reasons would have been 
ascertained. Kone of them can be m.ore hostile than I was 
three or four years ago, when a judge ; or rather let me say, 
none can have a mind more inaccessible to the y^y idea of a 
Qhange in this respect. Nothing more natural than repugn 
nance in the admimstrators of an ancient and venerated 
Code to admit an enormous imperfection in it ; or more in- 
vidious I fear than for an ez^administrator to denounce the 
system he has acted upon. But a new state of things has 
arisen. County Courts have corrected the old mistake, with 
the approval cf the public Is the new principle wrong? 
Then do away with the new Law, If right, can we persist 
in excluding from Westminster Hall the light that lightens 
Whitechapel and Clerkenwell ? 

*' But the adverse Judges, excluded or excused from stating 
reasons, may interpose authority^ 

" On the weight of authority, I really think we may claim 
at least a balance, looking at the opinions formed in official 
station, without personal comparisons 7- always under protest 
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that fttttkority ought not and caniiot decide the point. All 
die expmenoe we can hare is for the diange. 

^ My letter in the Law Beview was an attempt to prove 
the alteration right on princq)le; and it se^ns to have been 
ihoaght sufficient for that pnrposcf^ But if^ as you say, it is 
supposed to have exhausted the subject^ it may be found to 
have done the cause more harm than good.. 

** Perhaps the question itself requires to be re-stated. Ex-, 
elusion of the party's evidence is assumed to be a settled 
principle of our law^ and the practice to conform. No such 
thing. Of all Chancery suits, one object is to make the 
party a witness. 

'^ In all interlocutory applications to the Courts of Law^ the 
affidavits o{ parties (in every sense of the word) are constantly 
received and expected. The defendant's answer to a Bill in 
Chancery, though sworn to by himself, is indeed commonly 
drawn by his counsel on a consultotion (I believe) how tho 
truth may be most effectually k6pt out of sight. Affidavits,^ 
or the written depositions of parties, are, in like manner, 
framed with care and skill, to state only such £a.cts as may 
make for the deponent, and suppress every thing unfavour^ 
able. The question, therefore, is, whether the established 
practice ought not to be extelided from cases conducted by 
writing ia a lawyer's chamber, full of temptations to false- 
hood, and to the more numerous cases occurring in open Court, 
where the best security for truth is provided by pubUcity 
and confrontation, the danger of which process would alone 
be a strong prevention against setting up unrighteous claims 
and defences ? 

** The Chancellor, directing an issue to be tried by jury, 
often expressly orders that a party shall be examined. 

** In bankruptcy and insolvency — creditors and wives — 
bsmkrupts and wives — insolvents and wives — are directed 
by Act of Parliament to be examined. 
• " But I am fighting a cloud. . . As to what you say of the 
Judges, I know a somewhat analogous case. The Judges were 
seriously opposed to the innovation which allowed counsel to 
plead for a prisoner tried for his life. One of them told me 
that Baron Garrow had found or made some occasion to lay 
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h down- as one of the fint principles of the EogliBh Law, 
that none aeoused of felony should make full defence by 
speech of counseL And when a Bill was in progress to re- 
raoye that landmark of the British Constitution, our excellent 
friend, die late Mn Justice Alan Park, told me that if that 
Bill passed, he would instantly resign his office. I need not 
mention that the Bill passed, and that most worthy and 
benevolent man survived it, and retained his office. 

" How uncomfortable the Judges must have been when, 
in qnte of their unanimous prodamation of opinion, a 5«. 
buroeny ceased^ to be a capital, crime. How many unhappy 
hours must they have passed when Bomilly's mitigations of 
the penal code were all successively adopted I 

'^ Pray impress on Lord John, as an experienced reformer, 
the importance of putting the last hand to his great work, at 
a moment when so many circumstances conspire to recom- 
mend it, and remind him that beneficial reform unreasonably 
postponed is therdby defeated. For my part, let my impor- 
tunity be pardoned, for to me ' the night cometh ;' and before 
it finally doses, I hope not only to see good done, but, in 
some degree, contribute to doing it. 

"Yours ever, 

«'Dbnman." j 



ART. Vm. — LORD COTTENHAM. 

Akothbb eminent person in the legal world has paid the 
debt of nature once we had to lament the irreparable loss of 
a steady and enlightened friend to the Amendment of the 
Law in the late Master of the Bolls. Lord Cottenham, twice 
Chancellor^ afiter filling other high offices, is no more, and 
though he has not left a blank in the list of legal reformers, 
he left few sounder lawyers^ or more diligent judges] behind 
him. 
. Charles; Christ(q)her Pepys was the second son of Sir W* 
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WeMer Pepys, a Master in Obancery, and brother of Sir 
LucaSy well known as one of George III/s phjBioians daring 
bis first malady. He married a daughter of Mr. W. Wing- 
field by his first wife, a sister of Lord Digby, and has left a 
numerous family by that lady, the eldest of whom succeeds ta 
the Earldom^ conferred upon the late Chanodlor when he 
quitted o£Bce nine or ten months ago. At the Bar he en- 
joyed the reputation of a laborious and well-informed prac- 
titioner. He was an exceedingly good lawyer, having been 
for a considerable time in a special pleader's office bdEore he 
went to an Equity draftsman. Accordingly he was better 
grounded in Common Law than the generality of Chancery 
men, although from the imfortunate division between the two 
sides of Westminster Hall, now of nearly fifty years* standing, 
he had never gone circuit, or in any other way become fiuni- 
liar with Nisi Prius procedure, and had thus the usual defect 
of being little acquainted with the rules of evidence; a 
defect which a man of ordinary quickness could hardly fail to 
get rid of in the course of a single circuit. We do not mean 
that he would be able to examine witnesses with safety to his 
client ; but he would acquire the tact by which a person at 
once can tell whether or not any question can be put, whether 
or not any answer (or deposition) is admissible. 

His powers as an advocate were not brilliant; but his 
statements were clear, and his reasoning cogent. His dis- 
cretion, too, was great ; and his temper at all times perfect. 
There could be no comparison between the effect produced 
upon the Court by his advocacy and that of dedaimers of 
earnestness more vehement, and of a subtlety more dazzling. 
For he had quite as much energy as any occasion required ; 
and he never forgot that he was addressing a single judge, and 
that judge a professional man. That he escaped the besetting 
sin of repetition and prolixity with which Lord Eldon's good 
nature first, and afterwards his inattention corrupted the 
Court, it would be too much to affirm. Yet few, if any, of 
his contemporaries were so little subject to it. 

With these eminent qualifications, it is not to be wondered 
at that he attained very extensive practice ; and as his poll-* 
tical coimexi<ms had always been with the Whigs, although 
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fae took no part in tbe straggles of party, he was^ on their 
accession to power in 1830, appointed Solicitor-General to 
the Qneen^Consort, Mr. John Williams (afterwards the 
judge) being her Sdbjesty's Attorney. At the General 
Election of 1831 he was returned to Parliament by the 
interest of Lord FitzwiUtam, and in Sdby, 1832, he resigned 
his office on the ministerial interregnum consequent upon 
the King refusing to create peers for the purpose of carrying 
the Beform BilL When that interregnum ceased, and the 
Ministers resumed their places, the Queen declined to re- 
appoint her Law Officers, on the ground of their parlia- 
mentary position making them political personages. Those 
offices are little more than honorary, the salary of one being 
24021, and the other 180/. ; and the rank of King's Counsel, 
which they confer, being, in the case of Messrs. Williams 
and Pepys, immaterial, as they already had it independent 
of office. To Messrs. Brougham and Denman it had been 
otherwise, and they on Queen Caroline's death returned to 
their stations without the Bar. 

In spring, 1834, Mr. Pepys was made Solicitor-General 
on Sir J. Campbell (the present Chief Justice) succeeding 
Sir W« Home as Attorney ; and on Sir J. Leach's death, in the 
following October, he was made Master of the Bolls. Par- 
liament being soon after dissolved, he was returned to it; 
but upon the government of Sir B. Peel being turned out in 
April, 18d5, the Ghreot Seal was put in commission, he, the 
Yice-Chancellor Shadwell, and Mr. Justice Bosanquet being 
the Lords Commissioners. In January, 1836, he was made 
Chancellor, and raised to the Peerage. But it was with 
some difficulty that he could be prevailed on to quit the ease 
and security of the Bolls, for the turmoil of political life, and 
the precarious possession of the Great Seal. 

It was now that the distinguishing merits of Lord Cotten- 
ham were fully appreciated. His eminence as an advocate, 
in the pecwliar sense which we have pointed out, and his 
greater qualities as a lawyer, were calculated to form a 
judge of no ordinary kind ; and accordingly he gave great satis- 
faction from the first day tiiat he took his seat at the BoUs, well 
justifying the eulogy pronounced on him by Lord Brougham, 
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on quitting the Great S^^— -th^t ha had made a^esent of 
the greatest value to the profession and the public . in rabing 
the late Solicitor-General to the B^ndi.^ When he became 
Cbancellori the sphere of his usefulness was, of course^ 
extended^ both in his Own Court and in the House of 
Lords. Nor did any one raise a question touching his 
merits^ save in one particular, at least, during his first, 
chancellorship; he was supposed to be somewhat wedded to 
his own opinion, and too difficult to move when he had once 
made up his mind. But, then, it must be added, that he did 
not form his. opinion hastily \ there was nothing of rashness 
in his composition, in any way ; and he had no prejudices or 
partialities towards counsel, — the only bias that ever influ- 
ences Judges to deviate froin strict justice ; between party, 
and party no one ever charges them with partiality* 

We have mentioned his extreme unwillingness to vary the 
opinion at which he had once arrived, 9s one ground of com- 
plaint. There was another, but it chiefly applied to his 
second period, when he returned to the Great Seal in 1846. 
The habit, the very bad habit, of delaying his judgments, 
had grown upon him exceedingly. Most of the cases of 
importance, almost all those of difficulty,- he allowed to stand 
over to^ the long vacation. During that recess, he had no 
doubt more ample time for examining the details of faot, and 
for considering the arguments adduced, and the authoritiea 
cited. He had also more Idaure for preparing the form of 
his judgment, — for reducing it to writing. But, unhappily, 
the price paid for ihia postponement was not trifling ; many 
facts were forgotten, many reasons overlooked. Nay, not 
always were the opinions remembered which had been very 
confidently expressed in the course, of the arguments : and 
instances are not wanting of material steps in the pro- 
cedure having escaped the recollection of the judge, whose 
opinion might have been varied, had those steps been 
present to his mind. The habit to which we reftr, is a most 
pernicious one. Nothing can make it safe to be indulged, 
but a constant registry in the June's notes of the impression 
made at each stage of the argument, by the reasoning and 
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without risk of creating fatal error^ while of course it k 
olgectionabl^ on the manifest ground that the time occupied^ 
and the cdst incurred^ by the labour of the advocate become 
more or less thrown away in consequence of the judge's delay 
to perform his office. Sir E. Sugden, probably, moved by 
such considerations as these, once, if we rightly r^nember, 
proposed that, after a oertain number of cases had been heard 
out, the Court should be peremptorily closed, until these, or 
at least a large proportion of them, had been decided. 

It was further remarked, that partiy, no doubt, from declining 
health, Itotd Cotttenham gave less satisfaction in other re* 
spects during the latter period of his public life. But the 
principal complaint was the delay in giving his judgments ; and 
this, in a certain degree, proceeded from the circumstance of his 
time, when not professionally employed, always hanging some^ 
what heavily upon his hands. During the long vacation, he had 
notiiing to occupy him but reading the pipers or preparing 
his notes. Unlike Lord Langdale, who retained to the last his 
taste for literary and scientific pursuits, Lord Cottenham had 
little or no taste for reading, and was entirely a professional 
man* It was thus quite immaterial to him personally, 
whether he disposed of a case soon after he had heard it, or 
reserved it for thie ensuing recess; just as it was also im^ 
material to him personally, whether he then finished it in a 
couple of days, or in as many weeks. He had time enough, 
because he had nothing else to do. But no little injury 
arose from hence to the suitors : and it is certain that, while 
many cases of importance might have been decided far better 
without the delay, some remained undecided, to be heard 
over again, to the serious inconvenience, and, indeed, heavy 
loss, of the parties. We have, without hesitation, noted th^ 
only judicial imperfections of this able and eminent judge. 
No one can read the Keports during the period of his 
Chancellorships, without perceiving how greatiy his merits 
preponderate over any thing that can be alleged against him. 
We have often heard it insinuated that there was a prejudice 
in his mind against one of the learned judges, from whom 
appeals were brought before him.. We have examined 
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attentively the rettmis to the House of Lords of the teversals 
in cases brought from the different branches of the Court* 
The average proportion of these to affirmances is nearly the 
same in ali. We do not regard this as wholly decisive of the 
question of impartiality, but it strongly tends towards that 
conclusion. 

It remains to speak of Lord Cottenham^s parliamentary 
talents. These were not of a first-rate character. In the 
House of Commons he rarely took any part — absorbed in the 
duties and the labours of his profession. Once or twice he 
did make an exertion, and he then distinguished himself as a 
clear and argumentative speaker. When removed to the 
Upper House, it became necessary for him much more fre* 
quently to take part in debate ; and he generally did so with 
good effect. It may here be mentioned, that while out of 
office he assiduously and, we need not add, most usefully, 
attended to the judicial business of the House. 

His health having failed as early as the winter of 184d-9^ 
he was unable to give the same regular attendance in his 
Court as he had formerly done ; and the winter after he was 
frequently laid aside. In May, 1850, the Great Seal was 
put in commission; and on his resignation, he was created an 
Earl ; an advancement which gave rise to much observation, 
and did not meet with the approval either of the Bar or 
of the public, espedally when it was considered how very 
much longer both Lord Hardwicke, Lord Mansfield, and 
Lord Eldon, had been allowed to remain at the head of their 
respective brandies of the profession without any such acces<* 
sion of rank. 

Having rep^red to Malta for the benefit of his health, he 
at first appeared to rally under the influence of a better di« 
mate. He unfortunately resolved to return home ; and iii 
going through Italy, was taken ill near Lucca, where he 
died, after a few days' illness^ in the month of May last, at 
the age of sixty-nine. 

With great learning in his profession, and an understand- 
ing generally clear and just, it must be confessed that he 
laboured under some prejudices wholly unworthy of his ex* 
cellent sense ; and even, to a certain degree, inconsistent with 
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his calm and equal temper. He was entirelj^ and> at times, 
somewhat pertinaciously, wedded to whatever he had been 
accustomed to in the Court of Chancery; and, generally 
speaking, was not merely distrustful of all plans for its im- 
provement, but pretty decidedly adverse to any material 
change in the Law* If, however, he must be mentioned 
among the adversaries of its amendment, he was far from 
being an active or persevering enemy; and he made a re- 
markable excei^on to the ordinary career of his conduct in 
the new rules for improving the practice of the Court, though 
he stoutly, and in the opinion of all reasonable men, most 
erroneously, maintained that little or nothing should be at- 
tempted in this direction except by the authority of the Court 
itself, actiDg under some temporary powers conferred by 
statute — a doctrine which would in almost all cases confine 
the improvement of our jurisprudence within the narrowest 
limits, subject it to the most undue influencesf, and render 
its fate altc^ther precarious* 

We have said nothing respecting his conduct in regard to 
the ezt^asive and important patronage vested in the Great 
Seal. He was as much a party man as any one can well be 
who took so little share in the contests of the Senate. How 
far this circumstance influenced his disposal of Church pre- 
ferment we cannot presume to determine. But in the great 
and most important matter of judicial promotion, his entire 
|>arity never has been questioned, any more than has the 
sound judgment which regulated bis choice^ That respecting 
Masterdups in Chancery he suifered an interference which 
nothiag but a blameable courtesy, together with a miscon* 
structipn of the Statute, could account for, we believe cannot 
be doubted. But the error having been exposed, and indeed 
admitted, it seems impossible that ill can flow from the bad 
precedent* 
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ART. rX.— LAWS OF HEALTH. 



The Laws offfealth, in relation to Mind and Body, A series of 
Letters from an old Practitioner to a Patient. By Lionel 
John Beale, M.R.C.S. Churchill. 1851. 

Ik the whole range of subjects coming vithiii our ^opueanee, 
perhaps the most important is that which relates to the health of 
the profession ; and in watching over the interests of the suitor 
for justice^ nothing should be preferred to this. The head of 
the lawyer is supposed by many to be of the first consequence ; 
but we think the true inquiry should be as to the state of his 
Stomach. The brain cannot be healthy if thb bowels are 
n^lected ; and the suitor, if he were well advised, Wiould be 
at least as anxious about the state of the one as the Oth^. If 
all were known, as many causes have been lost from indiges* 
tioh as from blundering or mental incapaeity; and it would 
be of no little setvice to the administration of justice if a 
competent medical adviser attended every legal consultation 
and visited the Judges before they went down to Court. 
Let us consider for one moment the enormous weight thrown 
on a leading Advocate or popular Judge, and we shall at once 
see the importance of having him in first-rate organisation in 
mind and body. Look at the racer led out <^ tiie paddoekl 
Mark the sleekness of his coat— feel the firmness of his 
flesh — ' every square inch of his nervous system hardened 
and prepared for the struggle. Not one supeffiuous fteA of 
corn or drink of water has been given him for the last six 
months. Behold his splendid condition, brought about by 
hard training and discipline, enforced by judicious flojgging; 
It is equally important that these points should be attended to 
in the man who is to run that race in which all the faculties 
of the mind are to be exerted, not for some short quarter of 
an hour, but for many hours, and sometimes for many days 
and nights together. This matter has hitherto .been too 
much neglected. We expect our friends will attend to it, 
and we shall use Mr. Beale's useful and interesting work to 
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make some rambling remarks on a few pronunent points con- 
nected with this subject. 

To the old lawyer, as to the youngest student^ we say^ 
attend to your stomach. 

*' The stomach is the caldron in which most of the diseases 
which are preventable by our own knowledge and efforts are 
brewed. Probably we do not even 'catch a cold' unless the 
stomach is in some way out of health. We may have indulged in 
food or drink in quality or quantity that has been injurious — our 
digestion is not right — we are exposed to wet or cold— we hare 
a chill or shivering -^ and catarrh, influenza, or some more im- 
portant disease is generated ; whereas, if our digestive functions 
had been undisturbed, we should have resisted the baneful influ« 
ences of the atmospheric changes. Every one knows that he can 
better resist the summer's heat and the winter's cold when he is in 
the best health. It is commonly in the stomach that the primary 
derangements occur which lay the foundation for all the varieties 
of bad health. The effects are often unobserved and slow, because 
many who ultimately are the greatest sufferers from disease may 
have originally the best powers of digestion ;—• those who possess 
stomachs which are easily deranged have more timely and frequent 
notices, and are sooner obliged to be observant of the drink and 
the diet they put into the caldron. A man who is always sick 
after a debauch seldom becomes a drunkard; it is more frequently 
one who can bear any amount of drink without much apparent 
present effect. Hence it often happens that with people of weak 
digestion life rolls on to old age, while in their more robust com* 
panions it is cut short at an earlier stage. 

^' Many disregard the laws of health because they say nothing 
hurts them; however, the strongest cannot contmue to neglect 
these laws with impunity ; and it is a great mistake to suppose we 
shall escape punishment because it does not always instantly follow, 
the commission of the offence. If the conditions on which health 
depends are not attended to, sooner or later we shall suffer. As 
far as the stomach is concerned, the laws of health relate to the 
quantity and quality of the food, and the periods of taking it. The 
size of the stomach varies very much, as does its power of diges* 
tion. Every individual has peculiarities of stomach which can 
only be known to his own experience. There are few who do not 
discover very early in life that the stomach does its work more 
agreeably with some kinds of food or some modes of feeding than 
others. Articles which generally agree, now and then disturb some 
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peculiar stop&cbs. The grand role of Cornaro, wbo^ by gi^eat' 
attention to diet^ extended bis life to ninely-eigbt^ was to take 
Bpanngl^ of those :tbing8 onlj which we know agree with us ; and 
this knowledge can onlj be obtained by personal observation. 
Comarq wrote his last essaj on a sober life at the age of ninetj- 
fiye. He enumerates the occupations and pleasures which he still 
continued to enjoj, and thinks that he might have lived to 120 if 
his constitution had not been ori^allj weak. Perhaps the most 
general rule with regard to the stomach is, never to fill it to re- 
pletion. It is not necessary to health to weigh every meal, but all 
should know the quantity required for a. healthy man, and be able 
to judge what is right without waiting for the unpleasant notice 
that his stomach is too full. The following may be considered as 
full diet : — 

"" Breakfast : Bread, six or eight ounces, with butter or bacon ; 
one pint of liquid. 

" Dinner : Cooked meat, six or eight ounces ; vegetables, half a 
pound ; bread, four ounces. 

" Tea or supper : Bread, four or six ounces ; with butter, tea, 
or coffee.'' (Pp. 31-^3.) 

We have sometimes heard it said as to meals^ 2?tf& and 
often -^ OUT experience jiistifies us in saying, little^ but not 
often. He who wishes to have an unclouded mind and the 
f^U exercise of all his energies^ must ^^keep under th^^|pi|dy."^ 
Xi9Xfgd eating excites large drinking, and large eating .^d 
darizifciiig demapd long sleeping ; and thus miserably are the. 
twenty-four hours spent. We think Mr. Beale's allowance 
dmple; bnt we would vary the supper, by allawing firoit, 
enich a6 figs or dates, as a substitate for bread. Nor do we 
ol)ject, occasionally, but not habitually, to a moderate glass 
of whiskey and water. 

After eating and drinking comes the spending the evening. 
How can this best be passed is a question which comes to 
the mind of many a lawyer, young and old. Some we see, 
certainly of the older sort, dozing it away at a dub ; some 
return to their chambers, and note up cases, and draw deeds 
or (deadings. Sad task ! But we had hitherto thought that 
the young mien who passed their evenings at home, by the 
family fire-side, were doing well ; but Mr. Beale throws a 
hew light on this habit. • 
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cannot dosd the subject' of respiration and ventilation with- 
out noticing the great mischief produced on the health of many 
fkmilies from sitting a whole evening in what is considered a warm 
comfortable room. At dusk the window-shutters are closed, the 
Curtains drawn, every aperture for fresh air carefully sealed up, a 
large fire made^ perhaps a large Argand-lamp or gas burning, 
which, with six or eight pair of lungs, soon consume all the oxygen 
of a good sized room. Before the party retire to bed you may 
easily comprehend how impure the air must have become. The 
injurious effects of breathing, night after night, for six or eight 
hours the heated and contaminated air of such a room cannot be 
exaggerated. Headaches and languor are early symptoms. Colds, 
coughs, and sore throats are frequently caused by the very great 
change from such a stewpan to a cold staircase and bedroom, 
where the whole surface of the skin, which has just been preter- 
naturally heated, becomes chilled, inducing internal congestion ef 
blood. From the structure and functions of the skin we may 
infer the laws by which it may be retained in a state of health, 
and by its own healthy condition impart healthy action to other 
organs. We must maintain circulation and warmth by exercise, 
regulate the proper degree of exhalation by suitable clothing, and 
remove from its surface the residue of it^ secretions by bathing 
and friction. Unless we attend to these rules the skin may be- 
come hide-bound, its pores closed by condensed perspiration, the 
i2eAJH|£ clothing, and other extraneous" matter, and the surface^ 
ms^Kio^ being soft and smooth, becomes hard and rough. 
Many ^«ases are engendered, and others are aggravated, by this 
state of the skin ; but, on the contrary, if we keep up a coinfort- 
able temperature by exercise and clotMng, and maintain the 
purity of the surface by frequent bathing and friction, we place 
ourselves in the best condition to resist the influence of cold and 
miasmata, and to preserve a very high degree of general health. 

" Moderate cold is beneficial to health; but there is no greater 
mistake than to suppose that children and weakly persons are 
Wdened by wearing light clothing and sitting in cold rooms. 
Continued cold of the surface and the extremities should be care- 
fully avoided ; the immediate effect is to concentrate the blood in 
the internal organs, leaving the surface pale and bloodless. Such 
a state cannot continue without danger ; and many cases of pul- 
monary consumption are aggravated by, if they do not depend 
upon, the frequent recurrence of colds, engendered by inactivity of 
body and neglect of maintaining a proper temperature of the skin 
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\)j warm clothing. It is unnatural and injurious that the body or 
limbs should remain in a chilly state for hours together ; this 
should always be prevented by exercise in the open air. It is 
better to keep the feet warm by exercise than by the external 
application of heat ; but any artificial means are better than to 
allow the extremities to remain cold." (Pp. 54—56.) 

So much for diet, and spending the evenings, and keeping 
the pores open. Let us next turn to a subject of no little 
interest to many of our readers, — the over-exertion of the 
mind, — as a point very judiciously treated by our author. 
We may observe, that few lawyers obtain eminent success 
unless they are strong men, and strong men have usually good 
appetites. Our belief is, that few men eat more than lawyers, 
and among lawyers judges usually eat more than barristers, 
ai?d chancellors certainly more than judges. A late excellent 
chancellor was celebrated for his large consumption of the 
good things set before him. His consumption of mutton- 
chops at breakfast surpassed that of his ploughman (for he had 
one), and he was ready again at dinner as if nothing had hap- 
pened* After great mental excitement voracious hunger 
usually comes on ; but it should never be indulged in. On 
such occasions another most eminent judge, orator, and lawyer, 
is content to take a little fish, and one or two glasses of claret 
and water. 

. " If the mind is kept in a very active state for a very long 
period, and the brain be too much exhausted by mental labour, all 
the other functions of the body are seriously damaged from the 
diminished supply of nervous influence. Long-continued study or 
mental application exhausts so large an amount of nervous force, 
that enough is not left for the due stimulus of the other organs, 
and health may thus be seriously impaired. The mind itself soon 
becomes a sufferer, and the nutritive organs are rendered incapable 
of sending into the circulation blood fit for perfect nourishment of 
the body. There is a limit to mental as well as to bodily exertion : 
both carried to excess exhaust and wear out the individual. This 
is one example of the harmony of action and mutual adaptation of 
all parts of the body. Every human power and faculty, properly 
used, helps to maintain the health and strength of the whole 
system ; improperly used, it impairs the power of its own and of 
all other organs. Bodily exercises tend to prompt^ health and 
strength but, carried to excess, will wear out the power of reno- 
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vation, and exhaust the Btrength of the most powerful eonstita- 
tion. Natare seems to point out that bodily and mental exercise 
should alternate, the too exclusive employment of either being 
injurious. Where the body has been over-worked there is neither 
inclination nor power for mental exertion, and it is necessary to 
refresh and invigorate the system by food and sleep, in order to 
restore the exhausted nervous force. Where the mind is over- 
taxed, and little or no relaxation or exercise is permitted, the 
digestive organs soon give way, and some form of dyspepsia is 
engendered. Healthy nutriment is not supplied, the body becomes 
weak, and the individual at length incapable of taking the neces- 
sary exercise to maintain health." (Pp. 60, 61.) 

Ten hours may be usefully pa3sed in study, and, perhaps, 
three or four more in reading, or mental exertion of a lighter 
kind. But this should only be for the student year or years, 
and some complete relaxation should be afforded at intervals, 
besides a steady and invariable keeping of the Sabbath, — the 
most useful habit a young or old lawyer can acquire. We 
would willingly enlarge on this subject, for we fear that our 
profession is here peculiarly open to complaint. We are 
satisfied that the seeds of disease are more widely scattered, 
and more deeply seated, by the unbroken toil of the lawyer 
than by any other practice that he acquires. Looking 
merely to the considerations of this world, let him rest from 
his labours on the Sunday ; and as he rises to his Monday 
morning's work, whether the light break in upon him in 
Pump Court, or shine upon him as he paces to his chambers 
from north or west, — whether he gaily run down Suburban 
Hill, HIghgate, Harrow, or Hampstead, as it may be, or is 
whirled along by rapid railway, or dragged by tedious omni- 
bus, let him come from what point he will, cheerful and 
nimble will be his mind, refreshed by sweet communion with 
a spiritual world, and filled with benevolent and peaceful 
thoughts. 

And in this mind speaks Mr. Beale : — 

" Want of relaxation is another prolific cause of disorder in the 
brain and nervous system ; this occurs whenever the mental func- 
tions are over-taxed, whether in schools, counting-houses, offices. 
Courts of Justice, or Houses of Parliament* Dyspepsia is the 
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Aerer-fiiiliog conseqaence of an OYer-workdd beaiH; iris coiamoii 
enough in £ngland, but in America^ where the spirit of enterfunae 
is even greater, and where the foUj of forcing the yoang mind to 
tasks beyond its power is carried to excess, — where political 
and religious excitement exceeds all our old world experience,—* 
there dyspepsia has established its dominion over all classes. 
Mental activity is a law of our nature, favourable to the health of 
both mind and body ; it stimulates the nervous energy, accelerates 
the circulation of the blood, and indirectly promotes digestion and 
nutrition ; therefore physical and mental education, conducted on 
right principles, promote health, by the activity imparted to all 
the organs of the body. 

'^ Accidents, exposing a portion of the surface of the brain, have 
afforded opportunities of watching the effect of various influences 
on this organ. A case is described by Sir A. Cooper, where a 
portion of the skull above the eyebrow was lost : — ^The pulsation 
of the brain was usually regular and slow ; but, if the patient was 
aggravated by opposition to liis wishes, the pulsations became fre- 
quent and violent.' In similar cases, where portions' of the skull 
have been destroyed, the brain appeared to be nearly tranquil in 
^leep^ unless it had been disturbed by dreams, when it would be 
seen in great agitation, and even protruded through the opening, 
which would also occur in active thought or interesting conversa- 
tion. If a muscle is never called into action, it loses its bright 
colour, becomes pale, and wastes ; if a limb, from paralysis or 
other cause, is disused, it becomes thinner and smaller than 
natural. In an excessive degree, apart from total inactivity, may 
become at length useless. In a minor degree, all parts of our 
'bodies which are little used lose their active circulation of blood, 
and become inefficient, in a degree proportionate to our neglect of 
them. 

'* The brain becomes torpid and incapable from inaction like the 
muscles. On the other hand, we daily see the efiect of muscular 
exercise in the arms of a smith, or the legs of a danseuse ; and the 
same law applies to the brain r— its power is increased by active 
exercise; To preserve the mind in health, we must apply to it 
the same law which we all adopt as far as our body is concerned ; 
we must keep our brain appropriately actively and usefully em- 
ployed, remembering that excess, both of exercise and inactivity, 
are equally pernicious, and that we should never urge either mind 
or body to the extent of fatigue. The necessity of active mental 
employment explains the horrible effects of solitary confinement, 
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imd the fteqaoit' wrdtchednees of tiiosi» who, from M aetite iife of 
-loind and body, put into practice the disappointiiig di^ani of the 
'pleasures of retirement." (Pp. 66, 67.) 

Probably few persons enjoy those pleasures less than 
lawyers. It is wiser to die in harness. Lawyers pine fo^ 
their red tape. Many have died from sheer ennui, even in 
the course of a long vacation. When Mr. Bell left Lincoln'i; 
Inn he used to say, his happiest moment was hearing in the 
night the horn of the mail-coach, because it sometimes brought 
liira some brown-paper parcels, containing cases for his opinion* 
Mr. Jacob, on his last voyage to Italy, bore the separation 
from business pretty welt until he came to Gibraltar, but 
after that became restless and uncomfortable, amidst all the 
classical beauties of the country he went to visit. Mr. Heald 
pined in his retirement, and complained, that, while he had 
slept well in London, he was awoke in the country, Hot only 
by cock-crowing, but "by young cocks learning to crow.** 
Let us be assured, that what is called " making one's for* 
tune," if it leads to retirement from active habits, is about 
the worst thing that can happen to an energetic inind^ tha^ 
feeds on itself, and finds the food does not always agree* 
^he lawyer, of all others, echoes Johnson's opinion, *' that he 
never left London but with regret, or returned to it but with 
pleasure.'' But these trips are absolutely necessary. 

^^ Excess of mental labour, and long-continued excitement of 
the intellectual and moral faculties, bring-in their train indigestioni 
imperfect chylification, ill-conditioned blood, and defective nourish- 
ment of the brain, as well as of other organs. Hence the cata- 
logue of nervous, hypochondriacal, and hysterical disorders, in all 
their protean forms, which often render life one long diseasef 
Even the brain of a Scott would not bear unlimited employoient | 
like many literary men, he fell a sacrifice, — a most noble cme, we 
must admit,-— to excessive intellectual exertion* How many 
valuable lives might be saved were the laws of health and the 
physiology of the animal frame known, as they ought to be, by all 
classes. Education will not be good till self-knowledge, both Qf 
mind and body, forms part of it. We learn about every thing 
and every body but ourselves. We study general history, but 
individuad and personal history, the most important to our ha.jpi- 
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neas and welfare, we utterly neglect WUh what imtlriBg seal 
means aro devised to improve the breed and tiie condition of oar 
dogSy horses, sheep, and cattle. We pnt into practice the laws of 
health, as applicable to the health of these animals, while we 
neglect them in regard to the nobler animal •-•-man. Surelj, in a 
well-ordered state, means should be taken to instruct the people in 
the knowledge necessary both for mental and bodily welfare.** 
(P. 68.) 

ft 

Mr. Beale shows, that that portion of our life which Is 
perhaps most valuable may be prolonged by care and tem- 
perance. 

'* It has been justly said, that this is the only period of life 
which may be increased in duration; we cannot increase the 
period of childhood or youth, but we may extend the duration of 
mature life, by observance of the laws of health, to a very ad- 
vanced age. There are instances in which senility or decrepitude 
has been retarded to the age of ninety. It is a very satisfactory 
reflection, that the period of life which is most rationally enjoyable 
from the maturity and power of the intellectual faculties, is that 
which may be most enlarged by our own good management." 
(P. 94.) 

In a subsequent page^ Mr. Beale thus enlarges upon the 
usual state of health in mature life : — 

<< We have now arrived at a period when disease and death are 
at their minimum. AH the powers of mind and body have reached 
maturity, and continue for thirty, or even forty years, capable of 
full employment. This is the active period of all our faculties — 
animal, sensitive, and intellectual. Ambition has now determined 
what shall be the object of our life — marriage and the cares of a 
family absorb part of our attention. The ambition of surpassing 
those with whom We started in life, or the desire to provide for a 
family, is the grand stimulant to the exertions of most men, with- 
out which, many of us >Yould slumber life away in passive in- 
dolence. To be content with bare sufficiency may be natural to 
the ignorant clown, but as intercourse and civilization advance, 
the tastes for comforts increase, and with this increase the exer-* 
tions to obtain them grow until we arrive ^t that stage of civili- 
zation when population and competition have augmented to a 
degree which renders untiring industry and energy requisite to 
obtain any position in life." (P. 207») 
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fiat this period of Kfe Is not without its teoiptations and 
difficulties* Beware equally of ambition and corpulence ! 

'^ Where some moderatioa and regularity of life is observed, 
but considerable luxury indulged, a somewhat modified catastrof^he 
takes place* A full table with what is considered moderation in 
wine, beer, &c., letids to corpulence* This should alwajs be re- 
garded with a certain degree of alarm — it proves that the ingesta 
are too nourishing, or that sufficient exercise is not taken to carry 
off the superfluity. Most frequently both canses operate — people 
who get corpulent take but little active exercise ; if they walk, it 
is slowly, and they creep along without much exertion. Corpu- 
lence should always be looked upon with suspicion, and in excess 
should always be considered as a disense. Over indulgence, excess 
in eating, or drinking too freely of. malt liquors, sleeping after 
meals, riding in a carriage, to the almost entire neglect of more 
active exercise, much promote corpulency." (P. 210.) 

And, again, as to corpulence r — 

" If we neglect the warning of increasing corpulence, and con- 
tinue the habits of indulgence which have led to this unnatural 
condition, various disorders are engendered, which, sooner or later, 
establish themselves in the shape of some organic disease, or gout, 
or rheumatism. How many before the half of life has passed 
away become permanent invalids^ sddom free from some of tlie 
many forms of indigestion, or repeated fits of gout, or perhaps 
both together, or alternately. What is life worth under such cir- 
cumstances ? A fit of gout is looked upon as a relief — but what 
a relief; one which, sooner or later, unless it acts as a warning, 
establishes disease in some important viscus. Taken as a warning, 
it has been useful in timely checking a mode of life that must 
engender fatal consequences. When a man who has any claim to 
sense has had a fit of gout, he will reflect on the, evil consequences, 
and adopt any system of life by which future attacks may be pre- 
vented. This may, and has, been done if the patient has firmness 
and perseverance to carry out the necessary regimen, giving to 
the rest of life health and vigour of body and cheerfulness of 
mind.*' (P. 212.) 

We are thankful to say that rery few law reformers of 
our acquaintance are fiit. Taking the first twenty that occur 
to us most readily, only one may be said to travel on the broad 
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gauge. They are' usually thin and ^lively, and not ti few 
have that 

** Fiery soul which, working out its way, 

Fretted the pigmy body to decay, 
And o'eiinfornw the tenement of clay.** 

We do not object^ hpwever. to a moderate and graceful 

rotundity. 

. Thus speaks Mr. Beale of another passion to which most 

lawyers are addicted : — 

" Ambition in excess is a very prolific source of disease during 
ilie active period'of life. Whatever overstrains or overtaxes the 
mind, whether study or unceasing application to business, affects 
the healthy functions of the brain and nervous system. The care 
and anxieties of a family may aggravate the mischief. The diffi- 
culty of providing for children, the necessarily enormous expenses 
of modern life, the closeness of competition, and the consequent 
strain on the faculties, where they are not the strongest, too often 
lay the foundation of disease in the most sensitive and most 
amiable of mankind. False notions of ambition, and over-estima- 
tion of our talents, are frequently at the root of this evil. All 
Btart with a hope to reach the highest pinnacle of distinction in 
their respective pursuits; of course all cannot succeed. Nature 
herself puts in objections. Some men she endows with organs of 
such surpassing excellence that others, with double the application, 
cannot keep pace with them. Some are more successful than 
others from what is commonly called luck. A fortunate occur- 
rence of circumstances places an individual in a position where 
his peculiar talents tell, while another of equal, or even better, 
abilities may never have a similar chance. It must be admitted, 
liowever, that in most of these comparisons there is a superiority 
Somewhere in the successful candidate. Some men join to a 
moderate degree of talent great knowledge of mankind, and apply, 
in addition to a full acquaintance with their profession, craft, 
cunning, or tact, to push themselves forward. Some have more 
self-esteem, and consequently greater confidence in themselves, 
and this is a most important item towards success in life. 

" In the present state of society it is perhaps wise to be content 
with maintaining our position. To aim at very great success or 
wealth either overtaxes the mind or leads to disappointment, de- 
jection, and often despair. In the first case, overtaxing the mental 
faculties either induces chronic disease of the brain or extreme 
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irritability of the nerroufl Byatem ; and in numerous instances that 
condition of mind is induced which varies in every degree, from 
simple hypochondriasis to confirmed melancholia. Diseases of the 
heart are doubtless sometimes increased, if not produced, by those 
alternate conditions of hope and disappointment which attend 
large commercial speculations^ as well as all kinds of gambling. 
This kind of excitement has now involved most persons who are 
directly or indirectly concerned in the production or distribution 
of articles of ^reat consumption, and which are subject to much 
fluctuation in price." (Pp. 213—214.) 

We wish we could persuade our younger friends that their 
happiness will be little increased, even if it is not positively 
injured, by too much money. Poverty is an affliction, but 
riches are worse. They harden the heart and stupify the 
bead. Moderate desires and a capacity for pleasures easily 
attainable — and all true pleasures are so — will carry a inaa 
through life far better than a coach and four. The absurd 
and absorbing desire that besets our young men to enjoy a 
certain amount of income, as a certain means of happiness, is 
a positive delusion. They may rest assured that money, as 
an end, is a most contemptible and unsatisfactory pursuit. 

" The proper oliiect of life," continues Mr. Beale, " is the deve- 
lopment of the mind, and this, the true end of all our exertions, 
should never be lost sight of, for it is one which never disappoints. 
It, can only be obtained by keeping up the activity of the facul- 
ties ; for the brain, as well as the muscles, requires constant exer- 
cise to maintain its power; unemployed, it loses what it once 
possessed, and may sink into mediocrity from a comparative state 
of excellence. If the mind is altogether absorbed in the pursuit 
of wealth, it gradually loses all desire for that superiority, which 
alone satisfies its higher faculties. In the midst of those necessary 
avocations, upon which the welfare of our family depends, we 
should spare some moments to maintain, at least, that degree of 
improvement which had been acquired: it is essential to the 
general health that we should do so. We know that bodily health 
cannot be maintained without due exercise, neither can mental, 
— they are mutually dependent, and to neglect one is to neglect 
the other. As we advance in life, the importance of a healthy 
mind is even greater than a healthy body ; for the one enables us 
to bear the evils of the other, and the decay of the body precedes 
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that of the mind. In our progress through this nether world, a 
rightly -judging well-stored mind compensates for manj disap- 
pointments, and alleviates the effects of the vanity of our wishes ; 
for there are few who, before the age of ^hj, do not find many of 
the aspirations of early life vanity." (Pp. 215, 216.) 

" All who have reflected much on human nature, and who have 
acquired some insight into the human mind, have come to the 
conclusion, that virtue and the consciousness of moral power are 
the highest delights an enlightened intellect can enjoy. The 
highest virtue is rarely attained, and when a certain degree is 
reached, after escaping the storms, rocks, and quicksands, which 
beset our path through life, it is qualified by the remembrance of 
conduct in our unawakened state, that neutralises much of the 
satisfaction of our present condition. There are but few who can 
review the whole of life without some misgivings of early pas- 
sages. Such considerations should make us tender in our judg- 
ments of others, and humble as to our own merits." (Pp. 236^ 
237.) 

Most of our readers who have lived to mature life will 
agree with this. The more we know of our own hearts and 
failings, the more merciful shall we be in our conclusions as 
to the defects of others. But we fear we are getting prosy. 
As we are now approaching a time of the year when most 
lawyers manage to get away from business, we have thought 
that it might be well to bring these matters a little before 
them ; and we will conclude with a word on another point* 

" The great desideratum of all cooking must be, to make meat 
so tender that the teeth easily divide it, and the juices of the 
stomach readily dissolve it. The necessary treatment begins as 
soon as the animal is killed; — the butcher or the housekeeper 
should possess a cool place, open only to the north or east^ in 
which to hang it a certain time ; this done, if the meat is hard 
the cook is to blame. There are some stomachs which digest food 
better when it has been prepared Avith certain condiments, and 
with these good French cookery agrees best. There are many 
who suffer the pain of indigestion from almost all animal food, 
— even from tender mutton; sometimes to such I would recom- 
mend the trial of a small quantity of curry-powdei', mixed with 
well-boiled rice, to be taken with the meat, without any other 
kind of vegetable — not even potato. This is a dish which no 
cook can spoil; but in general an English-made dish contains 
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unsubdued batter or grease, not softened into an emulsion. This 
appears to be the great art of French cooking ; fat should not be 
apparent to the sights smelly or taste, but ought to be converted, 
secundum artem, bj proper admixture, into a kind of emulsion, 
upon which the stomach can act without decomposing or sepa- 
rating the oily particles." (Pp. 250, 251.) 

There is no point of greater importance than this, so far 
as health is concerned. It is surprising to what a wretched 
standard the art of cookery is reduced in this country. If 
English meat were not the best, and English constitutions the 
strongest in the world, a practice so miserable could not be 
endured a day. Next to the Society for Promoting the 
Amendment of the Law, we should feel most interest in an 
Institute for Promoting the Amendment of the Cuisine^ 
which should form itself into Boasting, Boiling, and Stewing 
Committees, — which should complete a Culinary Code, and 
introduce the most extensive and practical reforms ; which 
should abolish the distinction between English and French 
cookery, and accomplish a " fusion " of all the materials for 
furnishing a complete, cheap, and speedy repast, instead of 
the present crude, dear, and unsatisfactory meal, which we 
look upou OB the last relic of feudality. 
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ART. X.— REPEAL OF THE CONVENTICLE ACT. 

Eeport of the Committee on Criminal Law as to Licensing Places 
of Religious Worship, 1851. 

The following reference was made to this Committee : — 

" To consider the propriety of amending the law as to licensing 
places for religious worship." 

BEPORT. 

This Committee in considering this question forbear from 
troubling the Society with numerous illustrations of varied 
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ilsUgious persecution which history can present. The re- 
solution of conscientious men during some centuries, to suffer 
imprisonment or even death for the sake of their opinions, 
had weight at length with the respective governments of the 
day. At first overlooked, then endured, then partially pro- 
tected, and even licensed, the Nonconformist minister, after 
much suffering, obtained a full immunity for the public pro- 
fession of his creed. The statute 1 W. & M. c. 18. (com- 
monly called the Toleration Act), conferred this privilege, 
but upon the conditions of taking the oaths of allegiance and 
supremacy, and subscribing the declaration against Popery, 
or where oaths were objected to, of simply subscribing certain 
declarations. Then, upon certifying the place of meeting to 
Hie Bishop or Archdeacon, or to the Justices at Sessions, not 
only was the congregation or assembly entitled to exercise 
their particular form of worship, they were likewise invested 
with the protection which the statute ordained against dis- 
turbers of public worship either in churches or meetings. 

This Committee beg to remark that this Law of Registry 
might owe its introduction to the apprehension of the Go- 
vernment, lest these licensed conventicles should be used for 
seditious purposes. Instances had not been wanting of 
assembled congregations, where the preacher discoursed of 
the sword as well as of the creed, and where the congregation, 
if occasion offered, were not unprepared with weapons to 
second the energies employed to arouse them. In furtherance 
of this view the statute 1 W. & M. c. 18. is found to contain 
an express prohibition against preaching in any place " with 
the doors locked, barred, or bolted." The conventicle had in 
effect been regarded in the reign of Charles II. as a place of 
sedition as well as of religious observance.* 

In the year 1812, it was determined to award a still more 
substantial amount of protection to Nonconformity; and, 
whilst some of the obsolete acts of Charles 11. reign were 
repealed, a heavier punishment was directed in the case of 
disturbers of religious congregations. The Toleration Act, 

> See 22 Car. 2. c. 1. s. 1., the preamble of which aims at sectaries and other 
disloyal persons ; who, under pretence of tender consciences, have or may at 
their meetings contrive {sic) insurrection, as late experience hath shown. 
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which forbade persons^ from molesting either Churchman or 
Dissenter, under a penalty of 202., gave way to the 52 Geo. 3. 
a 155., in the case of the Dissenter, the penalty being in- 
creased to 40/. S whilst the Church of England was left to 
seek its remedy under the 1 W. & M. c. 18., and other 
prior statutes more particularly applicable to a national 
establishment.^ 

But whilst the Government exhibited their resolution to 
tolerate and shield the Nonconformist, they adhered to the 
principle of registering places for religious worship, in cases 
where ^' more than twenty ^ persons besides the immediate 
family and servants of the person in whose house or upon whose 
jHremises " the meeting was had, shoidd be present. And im- 
itating the proyisions of the 1 W. & M. c. 18., the new act 
prohibited any meeting with doors ^^ locked, bolted, or bar-* 
ped, or otherwise fastened so as to prevent any persons 
entering therein, during the time of any such meeting." * 

This Committee entertain doubts whether the principle of 
registry is consistent with religious freedom. This Com- 
mittee can well understand that disaffected persons might, in 
the reign of Charles XL, have used the advantages of a con- 
venticle for disseminating or maintaining political sentiments 
in opposition to the constituted authorities of that period. 
But they not only notice the absence of those feelings which 
might formerly have tempted statesmen to make stringent 
laws; they also invite attention to the fact that the cor- 

* See likewise, as to Roman Catholics, similar provisions SS Geo, 3. c. 32. ss. 
5, 6. 

* See 1 Mar. c. S. ; 1 Eliz. c. 2., &c. 

' The Stat. 22 Car. 2. c. 1. allowed only five supernumerary persons to be 
present. Roman Catholics are protected by S3 Geo. 3. c. 32. s, 10. 

* In 1816 one Wadley was convicted under this act, fined 402. and committed 
until, &c. 4 M. & S. 508. In this the principle of the Roman Law appears 
to have been followed : ** Conventicula illicita etiam extra ecclesiam.in privatis 
sdibus celebrari prohibemus ; proscriptionis domus periculo imminente, si do- 
minus ejus in ea clericos nora ac tumultuosa conventicula extra ecclesiam celc- 
brantes susceperit." Dat. iv. kal. Sept. C. P. Honoris, A. vi. et Aristsneta 
Coss. (a.o. 404.) Cod. i. 3. xv. This is obviously inapplicable to the. present 
state of society in this country. The Civil Law cannot properly be studied 
for precedents applicable to our system of free discussion. — [Note by Editor 
L. R.] 
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responding vigour consequent upon the neglect to obey fhese 
laws, is now no longer in action. If an incautious Dissenter 
is now subjected to proceedings the occurrence is rare, and 
the law enforced is one rather rescued from oblivion, than of 
active operation by reason of its usefulness. 

Bearing in mind the origin of registry already adverted to, 
and admitting that, at one time, there might have been 
grounds for such a ceremony, this Committee are not aware 
of any inconvenience which the repeal of the regbtry clauses 
could occasion. The desirableness of an open congregation 
or assembly without fastened doors seems reasonable, being 
likewise in accordance with the professed views of those who 
hold religious meetings. It may be expedient to retiun the 
clauses which have reference to the locking or otherwise 
fastening of doors. 

There being then a free communion, it is not easy to find 
any strong objection to the existence of a meeting for wor- 
ship with open doors, but unregistered. If it be observed 
that seditious teachings might be carried on in unlicensed 
places, it seems evident that they can now be instituted and 
kept alive under various titles, avoiding that of being devoted 
to religious worship, and consequently being free from the 
penalties contained in the statutes of Wm. & Mary and 
Geo. IIL Places intended for seditious preaching might be 
registered, and there seems to be no power to withdraw the 
r^istry when the meeting is certified, and the fee paid. It 
is true that an indictment for sedition will lie, but the same 
may be said of any place, whether registered or otherwise. 
This view appears to weaken the objection that a register 
might be refused to places set apart for seditious or blas- 
phemous utterances ; inasmuch as the register would naturally 
be obtained in tlie first instance by disloyal or irreligious per- 
sons, and the proceeding by indictment or information would 
then remain as the most probable remedy. There seems to 
be no law at present in force to prevent a society from meet- 
ing together (even with closed doors), or a lecture-room from 
being opened, without a corresponding I'egistry. This Com- 
mittee submit that in the days of Charles 11. the principle of 
Revolution was chiefly to be found in the harangues delivered 
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by Nonconformists, and that, at the present time, the seeds 
of disafiection (should any such exist) would not be found ill 
places of Dissenting religious worship. They submit that if 
any sect were hereafter to stand forth from others, danger^ 
ously pre-eminent, like the Independents or Covenanters of 
the seventeenth century, it would be more easy to pass an 
ordinance for restraining such within bounds, than to reckon 
upon the present registry as the efficient means of repelling 
them* 

But it may be asked, of what value a change in the registry 
would be, wh^n the Dissenters make but little complaint, and 
the protection of the law is otherwise so abundantly afforded 
them. In answer to this supposed objection, this Committee 
b^ to remark that, in these days of sincere desire to spread 
Christian knowledge there are religious societies whose efforts 
are not directed to the instruction of any isolated body of 
religious persons, but rather towards the general enlighten- 
ment of mankind, by means of the Bible and by teaching, 
whether the congregation be Churchmen, Dissenters, or 
Heatheii* These societies are not confined to a very narrow 
circle. Their object also is praiseworthy, and they possess 
the confidence of the community amongst whom their labours 
are expended* But they do not apparently embarrass them- 
selves with a registry. By so doing they would be under 
the obligation of designating themselves members of some 
class in particular; as, for instance, in connexion with the 
Church of England, or as Independents, or Baptists, Wesr 
leyans, &c. It is obvious that by taking such a step the 
main view of their useful institution would risk a defeat: 
the Dissenter in general would not countenance a place regis- 
tered as connected with the Church of England. The 
Churchman would, in most instances, recede from the 
licensed house of the Nonconformist. Even the sectary of 
each denomination might not take the desired interest in the 
labours of his fellow Dissenters; and it is evident that it 
would be difficult to enlist a worship and preaching meant 
for all under any head in particular, so as to meet the re- 
quirements of the statutes. It follows that a neglect to 
register exposes the occupier of the place of worship to the 

VOL. XIV. c c 
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penalties imposed by the Legislature. It might, however, 
be supposed that tlie dread of proceedings for such an omis* 
sion must, in these days, be merely imaginary ; and that the 
law ought not to be disturbed for a shadow. To the con- 
trary of such a supposition this Committee desire to mention 
tiiat, as lately as the 7th of March, 1850, a labourer was 
convicted of having permitted more than twenty persons, 
besides his family and servants, to assemble for religious 
worship in his cottage. The ritual seemed to have been 
singing, preaching, and praying. The fine was 20*. only, 
the lowest penalty, which was immediately paid by a stranger 
to the cause. It is not venturing too far to suggest that 
similar convictions might safely be reckoned upon as of fre- 
quent occurrence if it were thought fit to search for instances 
of preaching combined with non-registry. And if the fact of 
repstry were now so valuable a safeguard against the designs 
of malevolent persons as it possibly might have been in its 
early application, it might be too much to ask for an altera- 
ISon of the law for the sake of particular societies, however 
useful or conscientious their exertions. But this Committee, 
ift conclusion, would remark that the system of registry has 
ceased to work any advantage, whilst it may be easily used 
as an engine of persecution. They would therefore propose 
its repeal, preserving the law as to open religious worship. 
By these means, not only would some valuable associations 
be endowed with religious liberty, — the Protestant Dis- 
senters likewise, as a body, would be rescued from a political 
obloquy which the statute of George III., in imitation of 
former times, thus cast upon them. 



'. We have the particulars of this case ; and a friend reminds us of another 
recent case, in which Lord Gainsborough was fined on an information laid by 
the late Lord Romney. — Ed. 

1 When this Report came before the Law Amendment Society, on the lUh 
of March, 1851, Lord Brougham, the Chairman of the Meeting, said, that he 
bad certainly thought that the law for licensing places of worship had been 
repealed in 1846, along with the law which imposed what was usually called 
the " Elizabeth Shilling," or the fine of Is., for not attending the parbh ehurch 
every Sunday. As it appeared that the law had not been wiped off the books, 
he thought the subject was fulJy worthy of the best consideration. The Report 
was subsequently received by the Society. — Ed. 
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ART. XI.— ESTABLISHMENT OF A LAW SCHOOL. 

At a public meetings held on the 18 th of June last, it was 
moved by Mr. Bethell, and seconded by Mr. Lowe, and 
carried unanimously, " thAt it is highly desirable that a School 
of Law and Jurisprudence should be founded in connexion 
with the Society for the Amendment of the Law." Among 
other fruits of this motion, some of which will appear in this 
Number, the following oommonication has been made to a 
member of the Council of the Society by Dn Marquardsen, 
of Heidelburg, on the system pursued in the German Uni<^ 
versities. 

«* Dear Sir, 

" You have honoured me with a request to give you an outline 
of the present state and mode of legal education in Germany. I 
am under so many obligations to the English Legal Profession, 
and have learnt so much in England, that at any time I should 
have been glad to lend a helping hand, however weak it might be, 
to the improvement of her Legal Institutions. My desire to lay 
before you our present system, as material for your important 
undertaking, is the greater now, at a period when and place where 
the friends of international intercourse enjoy so perspicuous and 
pure a triumph, and where nothing]^indicates, that what has been 
attained in the dominion of Art may prove impossible in the 
regions of Science. I am only afraid, that, by inviting me in so 
flattering a manner, to state my opinion as to the most practical 
way of improving the Legal Education in England, you^have 
tempted me much beyond my depth. Nevertheless, as you wish 
it, I will communicate to you my ideas on this subject, without 
any reserve, although my deficient knowledge of the peculiar dif- 
ficulties you have to contend against must render my approbation 
worthless, and my exceptions nugatory. . 

"* The Establishment of a Law School.' — Under this name, I 

believe, the different propositions, upon which our conversation 

chiefly turned, are generally spoken of. Not to be misunderstood, 

and to meet the objection, that the system of Legal Education, as 

acted upon in the German Universities, has nothing to do with the 

course of instruction necessary at a Law School, destined only to 

teach the Law and to educate La\yyers, I must call your attention 

for a few moments to the relations which exist between a German 

c c 2 
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University, as one body, and any of the Faculties (I use the word 
in the sense in which the Scotch speak of their Faculty of Advo- 
cates), forming part of it, as another. Although (as the name 
itself implies), at neai*ly all German Universities, all the liberal 
professions are represented and taught by Professors, and although 
the indirect influence of the students of one profession having 
social intercourse with the students of the other sciences cannot 
but be beneficial to all, still each Faculty must be considered as a 
wholly independent body, in all questions relating to the position 
of the Professors, and to the way of teaching. It would, for 
instance, make no difference at all to the Faculty of Law at 
Heidelberg University, if the Faculty of Divinity or Medicine at 
the same place were abolished. The Faculties of the German 
Universities can therefore be very well compared to an institution 
such as the Law School is likely to become ; at all events, experi- 
ences reaped from the former are not therefore inadmissible at the 
deliberations on the ci'eation and advancement of the latter. 

** Having said so much to show that my subject is generally * in 
point,' I will shortly advert to the degree of general information 
which the average of our legal students possess at their entering 
upon the academical career. As to Latin and Greek, the searching 
examinations which the pupils of our public schools, (Lyceums, 
Gymnasiums), have to undergo at their departure for the Uni- 
versity, show that the most difficult authors are so thoroughly 
understood, as to make the reading of them a pleasure in after life. 
Of modem languages, French, and lately English, have been 
taught in all the classes of the schools. In history and geography 
the scholar has already adapted himself to the peculiar mode of in- 
struction followed in the Universities by the teachers of the schools 
delivering lectures, the substance of which is taken down by the 
pupils in the course of delivery. A young man who does not 
entirely devote himself to mathematics, seldom knows more of this 
science at any other period of his life, than on leaving the 
gymnasium. Much certainly depends upon the management of 
the different schools, but with respect to the Prussian and North- 
German Colleges in general, I have no hesitation in declaring, 
that they give, what in England would be deemed a very sound 
classical education. Jn some countries, Bavaria for instance, the 
Colleges do not profess to lay so deep a classical foundation, a 
peculiar institution, " the philosophical cursus *' at the University, 
being destined to make up that deficiency. The regulation, so 
called, means that during the first two years of his university life 



Establishment of a Law School. 381 

a student is not allowed to attend the lectures on subjects of tbat 
profession which he intends to follow. The obvious design of this 
rule is to secure beforehand a better general education. A sort of 
examination, which is merely formal, takes place after the two 
years, and it is only then that a legal student really becomes what 
be calls himself. The rule is very often evaded by the Bavarian 
students spending part of the two years at another German 
university, and nothing seems to recommend it, as it induces the 
students*to enter too early upon the independent academical life, 
and, in consequence thereof, and of the little attention paid to the 
philosophical and general lectures, bad habits are too often 
acquired. These general lectures, for instance on philosophy and 
history, are much better attended by the legal students also, when 
they can hear them as a sort of relaxation from their professional 
study, and are not compelled to do so. 

'^ As in the course of our conversation, and in Lord Brougham's 
very striking address on Legal Education, mention was made of 
a plan for affording to the public in general such information by 
way of lectures, it is perhaps good to remember, that our system 
of training for the Law does not aim at so useful and desirable an 
object. You only want the legally educated men to work at that 
greatest engine of English inventions, self-government. With us 
the institutions are wanting, and perhaps the men also, for between 
a governing officer and a self-governing citizen there is an 
immense difference. In Germany no man studies for the bar, but 
with the intention of making it his source of living ; and the mere 
position of a man of property is looked upon as so greatly below 
the most insignificant member of the judicial and administrative 
body, that nearly all the sons of our nobility and gentry, who do 
not prefer the army, rush into the Government career. The evils 
of such a system are obvious, but the prejudice alluded to, and the 
often not very prosperous state of the finances of our noble 
families, together with political reasons, make a reform as difficult 
as it is desirable. At present the Professors of the Law know, 
that their lectures are attended by such persons only as will 
become barristers or lawyers, (either term would do, the distinction 
between the two branches of the profession being wholly unknown 
in Germany, where the usual word is Advocate,) and this must be 
borne in mind when we come to speak of the lectures them- 
selves. 

" The internal organisation of the Legal Faculties and the relative 
position of the Professors are so nearly similar all over Germany, 

c c 3 
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that a sketch of tbe Staff at the University, with which I am most 
intimatelj acquainted, will, no doubt, be sufficient for our present 
purpose. The Professors in Ordinary (this being the name given 
to tbe first degree of University Teachers) not only receive a 
fixed salary, and are nearly always members of the Judicial Com- 
mittee of the Faculty (a Court of Appeal from the Courts in some 
of the smaller states in Grermany), but they alone fill by rotation 
the office of Dean of the Faculty, who represents this body in the 
Senate, the Council of the University. The Dean is the chairman 
of the Faculty meeting, where petitions ^to Government for im- 
provements, propositions as to the filling up of vacant Plrofessor- 
ships, &c. are deliberated and determined upon ; and he also pre- 
sides at the examinations for the Degree of Doctor of Law. Each 
Professor in Ordinary is nominated for a particular branch of the 
Law (we also use the expression " holding the chair ** of Civil Law, 
Constitutional Law, &c.), and upon this subject he is bound to 
deliver certain lectures, without thereby being precluded froni 
lecturing on other branches also. There is another duty devolving 
upon the Professors in Ordinary, but one which they share with 
the Professors extraordinary, and the *Privat Docents,* (so the 
junior Professors are called) namely, to deliver, during each term 
or semester, a gratuitous lecture. The distinction between Pro- 
fessors Extraordinary and Privat Docents, consists nearly exclu- 
sively in the former having received from Government the right 
to call themselves and be called Professors. Now and then a 
small salary is connected with the name. The number of Pro- 
fessors in Ordinary is generally fixed, and depends much upon the 
financial allowance which the State thinks proper to make for the 
Faculty, and upon the amount of former bequests and charities. 
The number of Privat Docents (from which body the Professors 
in Ordinary are usually appointed, although a Professor in Ordi- 
nary at a small University is often called to fill the same chair in 
a larger one), is unlimited and governed by tbe laws of demand 
and supply. To become a Privat Decent, besides the permission 
of the Government, which, in times of political calm, is given as a 
matter of course, the aspirant must have taken his degree as Doctor 
of Law, published a dissertation on some legal subject, and have 
either undergone an examination by the members of the Faculty 
he wishes to join, or delivered a probationary lecture before them. 
Where the Degree has been taken, and the authorisation to lecture 
as Privat Decent is sought for at the same University, some of 
these forms are dispensed with. The last, but least condition is a 
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pablic dispfntatioB, wiiere the yoang Privat Dooent has to defend 

some theses of his own^ against the opposition of some Memben of 

the Faculty. This has of late become a mere sham fight^ serving 

only to introdoce the new member to the students. 

^' The salaries of the Profess<»« in Ordinary vary according to 

the eminence and proficiency of the lecturer. Some men receive 

a salary, which, in Germany, is considered a large income ; but 

even in these rare cases, the Professor, if he has not lost his popu* 

larity, generally makes three or four times as much in fees paid by 

the students. The remuneration of the Professors Extraordinary 

and Privat Docents is derived from the latter source only. If 

approved by the students, nothing hinders the unpaid Professor 

also from making a very good income by this means ; as, for all 

practical purposes, wherever in after life the student is called -upon 

to show that he has attended certain lectures, no difference is made 

between the lectures of the eldest Professor, and those of the 

youngest Privat Decent. Having hitherto had principally in 

view the Legal Faculty of Heidelberg, I will state the present 

number of its members. There are six Professors in Ordinary, 

three Professors Extraordinary, and six Privat Docents. The 

average of Legal Students was formerly as high as 450 to 500^ 

but, in consequence of the recent political struggles, the number 

has fallen to about 260 to 300. Of the above-named Professors 

in. Ordinary, two are nominated for Roman Law and Roman Legal 

History, two for German Law and Civil Procedure, two for Con* 

stitutional Law and the Law of Nature and Nations. Criminal 

Law and Criminal Procedure is taught by one of the Professor^ 

in Ordinary. It is so arranged, that on the principal branches c^ 

our science, lectures are going on at all times ; one Professor, £ot 

instance, lecturing on German Law in the winter semester, and oA 

Civil Procedure in summer ; whereas his colleague teaches the 

latter branch in the winter semester, and the first during the 

summer. This would not be necessary if, during their academical 

education, all Law students remained at one University, but this 

is not the case. Whoever has the means of doing so, studies at 

two or three Universities, in most cases the University of his 

native State, if there be one, and one or two of the great Law 

Faculties, as Berlin, Leipsick, or Heidelberg. Between these Uni* 

versities and the less important places, as Rostock, Jena> Eiiel, 

(where, however, the local customs and the Statute Law of the 

State in which they are situated, form a prominent, and for the 

native studenty indispensable subject of lectures), each year about 

c c 4 
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Easter and Michaelmas, a regular exchange of students takes 
place. It is to the desire of making the University eligible for 
the greatest possible number of students, that the arrangement 
alluded to owes its origin ; not at Heidelberg onlj, but at all the 
more important Faculties of Law. 

" The fees ai*e paid for each course of lectures, and received 
beforehand by a Collector of the University, who pays them over 
to the Professors and Privat Docents. In some parts of Germany, 
students of limited means are not required to pay the fees until 
they are in receipt of a regular income, as a barrister or judicial 
officer ; but this refers only to the natives of the particular State. 
The fees are by no means large. For a course of lectures which 
are held daily (each lecture lasts an hour, or rather, three quarters 
of an hour, as the first quarter is a time of 'grace') something 
like a guinea is paidi although the period of lectures, the semester, 
extends over more than four months. A course of lectures, de* 
livered two or three times weekly, is remunerated with.half-a- 
guinea from each student. On the average, a legal student pays 
three to three and a half guineas for the lectures he attends each 
semester. That at some places the Professors have ' to find coals 
and candles ' for the lecture rooms, which are in the public build* 
ings of the University, should certainly be mentioned though 
scarcely imitated. 

^* After having thus sketched the provisions made for his recep- 
tion, we will imagine a legal .student arriving at the University 
where he is to begin his studies. He may have already decided, 
whether he will become a barrister or a judge (with us, among 
the numerous Small Debt and other Courts, nearly all consisting 
of more than one judge ; such a determination does not sound so 
presumptuous as it would do in England), but that will make no 
difference at all in the course of study he will have to pursue. ' It 
will, however, be a matter of consideration what time he will be 
allowed to devote to his legal education. Three years and a half 
to four years is the average period ; but a young man, who has 
greatly exceeded the age at which it is usual to enter the Univer- 
sity (eighteen or twenty), or whose means are very narrow, may, 
perhaps, be compelled to enter upon the profession after only two 
years and a half or three years' study. The first lecture, which 
the young student formerly attended, was Legal Encyclopaedia, 
intended to give the novice a general view of the vast regions 
through which he would be called upon to find his way. In these 
lectures, the principal divisions of the science are given, the sub* 
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jecte of tlie several branches are dightly touched upon, and the 
student is made acquainted with the lustorj of the Law in genera!, 
the principal kw-writers, and their chief works. Of late jears, 
these introduetorj lectures, which occupied about two hours 
weekly, hare, comparatively speaking, and perhaps unfortunately, 
fallen into disuse ; and the ' Institutiones,' a Course of Lectures on 
the Justinian Civil Law, and founded chiefly on his ' Institutes,' 
instead of being the second, are now the first lectures of our legal 
student. The general principles of the Civil Law of the Romans 
(in contradistinction to their Criminal and Constitutional Law) 
are laid down in these lectures, held five or six hours weekly. 
The history of the Boman Civil Law forms another course of 
Lectures, which, in some places, are delivered simultaneously, or 
even combined with the Institutes; in others, in the following 
semester. Besides the Institutiones, the student in the first term 
very often attends lectures on German Legal History, as intro- 
ductory to the Grcrman Civil Law, and to the nmny Local Customs 
relating to Real Property, Marriage, and Succession ab intestato 
which obtain in the various parts of Germany. The study of the 
Law of Nature, and of International Law, together with some 
other less important branch, either precede the Lectures on the 
Pandects, or are attended at a more advanced period of the 
academical career. Where the student has a semester free be- 
tween the Institutes and Pandects, the former is usual. The 
Lectures on the Pandects, comprising the Boman Civil Law, as it 
is now understood and acted upon in the German Courts, are the 
real basis of our legal education, even in countries where, as for 
instance, in Prussia, a modern codification has taken place. At 
some Faculties, these lectures are divided into two sections ; the 
one being treated of in the summer — the other in the winter — 
semester. Other Professors go through the whole subject in the 
course of one winter ; but then more than three hours daily are 
devoted to it. So much weight is attached to this lecture, that 
many students hear it twice at different universities. The sub- 
sequent mootings not only give the student an opportunity of 
testing the amount and readiness of bis theoretical knowledge, but 
also of initiating him in the real practice of his profession. 

" When speaking of our Preparatory Colleges, I have already 
touched upon the formal mode of lecturing with us. ' Lectures, 
not lessons, are given by the Professors, and, as far as theoretical 
instruction goes, that intimate relation which exists between the 
English Special Pleader and his pupil, is wholly unknown in the 
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German UniverBities. The lecture delivers his leettires iade* 
pendently of the capacities of individuals^ and is therebj enabled 
to have as many auditors as the room will admit. This used to 
be the case with the Heidelbei^ Pandects Lecture where nearly 
300 students attended ; but 1 should say, that on the average 
^0 to 100 is an attendance which even the favourite Professor of 
an important branch of the Law would have no reason to com- 
plain of. Still, there are some, who cannot number more than 
five or six auditors. It is obvious that the practical exercises 
cannot be well carried on with too many pupils. When there are 
more than twenty, having collective instruction of this kind, they 
must impede each other. There is one class of lectures rather 
resembling to the English Reading with a tutor, the so-called 
Privatissima ; but these are, indeed, private lessons, given to a 
few students, or even one only, who pays a much higher fee, and 
are generally used for " cramming." 

*^ The mode of teaching adopted by the German Law Professors 
very much depends upon the peculiar branch of their sciences 
which they have to treat of. A few will do nothing but dictate all 
the year round the whole bulk of their subjects, expecting the 
students to turn themselves into so many copying machines* It is 
difficult to say what advantage this way of teaching has compared 
with the simple reading of a book. Still it has been done and is 
done still, and the reason seems to be that the professor makes 
more money by reading his manuscripts to the succeeding genera* 
tions of students, instead of publishing them once for alL A 
second way, and the one most generally approved, is for the 
lecturer to publish a short compendium or outline of, say for in-^ 
stance. Mercantile Law, and to elucidate his sections in the lectures 
by commenting upon them and relating important cases which bear 
upon the subject. The student will take down in writing as much 
as he pleases ; but what he has written he will have the advantage 
of having moulded into form himself, the teacher naturally speak^^ 
ing in a somewhat conversational manner. When a professor has 
neither published a compendium of his own, nor founded his lec- 
tures on the work of another, he is compelled to pay much groiiter 
attention to his delivery, that the auditors may be able to take 
down the principles of the law themselves in a clear shape. In 
«uch a caseVmany devote the first or last part of the hourly lecture 
to dictation, and enlarge on the rules stated, or to be stated during 
the remaining part of the lecture. The principle Pk*ofessor of 
Law at Heidelberg has attempted another way. fie published a 
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work in three large volumes, being a sort of table of contents of 
bis lectures, and containing, besides the author's opinions on the 
most controverted points of the subject, preceded by a fair state- 
ment of the history of each controvery. In speaking of this pro- 
fessor, that I may give an idea of the bulk of the Pandect Lectures, 
I may be allowed to state that, besides these three volumes, my 
manuscript of his lectures forms a large quarto of about 1000 
pages ; and I know many of my friends whose sheets had a still 
more formidable appearance. The professor did not dictate ex- 
actly, he left it to the students to take down the substance of what 
he said in their own words. Not the least important part of 
sheets like these are the quotations and citations of maxims and 
cases contained in the Pandects and the Corpus Juris generally. 
A circumstance not to be lost sight of here is, that the sheets of 
lectures which a student has himself written, the outlines and 
compendiums he may have used, and the Corpus Juris, form the 
principal part of his Law Library during his professional career,- 
and not unfrequently the whole amount of his legal stores. The 
compendiums and outlines are quoted in the Courts of Justice, 
and looked upon as high authorities ; and even the unpublished 
lectures of an eminent professor may very soon gain considerable 
influence in practice. However different the mode of delivering 
the lectures may be, the writing down of some portion of them is 
a distinguishing feature of the German legal education. 

** But I should not fulfill my promise completely, did I not finally 
state in what manner our law student brings the substance of Law 
taken down upon paper into his mind. We have seen how the 
Professor teaches — it still remains to say, how the student learns. 
As the lectures are usually delivered between 8 a.m. and 6 p.m., 
the mornings and evenings are devoted to the studying and re- 
capitulating of the contents of the * Guide ' and * Sheets.' The 
citations, given in either, are looked up ; and although it is impos- 
sible to make oneself master of the Pandects in the course of the 
semester during which they are taught, still, in some other branches 
the thing is practicable and generally done. It is usual for two 
or three friends to read together, and to become in turns the ex- 
amining and the examined party. Young men who desire to enter 
that branch of the profession which has the teaching of the law 
for its principal object (for besides delivering the lectures, the 
professors write nine out of ten books which appear on legal sub- 
jects) devote some years longer to their legal education, and begin 
early to study the works of the principal authorities, whereas the 
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other stadentp only make their acquaintance through the medium 
of outlines, guides, and lectures. 

" It is not my intention to go deeper into the subject of the ex- 
aminations which our students have to pass than to state that the 
questions are written as well as viva voce, and extend over the 
whole range of the legal science. In some countries •— Prussia 
for instance — the candidate (for now he has ceased to be a 
student) has to undergo more than one examination, the first only 
admitting him to the lowest step of the bureaucratical staircase ; ia 
others this plurality of stages is unknown. 

" You will have seen that the general character of our legal 
education is systematical and theoretical. Instead of plunging, in 
medias res ,into a Bill of Discovery or Special Pleadings, our 
student gradually advances from the slightly sketched Institutes 
to the bulky and detailed Pandects. After having been taught 
the principles relating to Eights and Wrongs, he turns himself to 
the way of procedure in vindicating the one and punishing the 
other. At last even the practical detail, the external shape of 
pleas and judgments, &c. are attended to, although it seems to me 
that in this respect much more might be done to make the change 
from theoretical study to practical business easier and less sudden. 
Indeed, complaints have been often made that our system of edu- 
cation is perhaps too theoretical. 

" Having thus briefly sketched the system of Legal Education, 
as adopted in the principal German universities, I now venture to 
state my opinion upon the improvements which appear desirable 
in the English mode of legal instruction. Here the principal 
question must be, ih what do the most prominent faults of the 
system consist ? Now a foreigner who obtains a nearer insight 
into the mode of Legal Education, as now practised in London, 
cannot but be struck with the total absence of any thing like the 
systematical teaching pursued on the Continent. Instead of being 
led from easier subjects, and those which give a general view of 
the w^hole science of Law, to the more detailed and difficult parts 
of his future profession, the young English student enters at once 
a Special Pleader's or Equity Draftsman's Chambers, and is sud- 
denly plunged into real practice. Books are put into his hands 
which are written for professional men as works of reference, not 
for young aspirants; and by his copying or drawing pleas the 
minutise of a law-suit are brought before the pupil's mind before 
he has a sufficient knowledge of the rules of law themselves. A 
severe critic may well compare this method to the making of 
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nonsense-yersesi which, although it begins witli practice, is not 
practical ; and however successful such a system may be for 
acquiring a trade or art, it is wholly ineffective in the mastering 
of a science. I am satisfied that the manner adopted all over the 
Continent, of proceeding from the easy and general parts to the 
more complicate branches of the law, of beginning with t]ieo- 
retical lectures, and concluding with practical exercises, ought to 
be followed. It must be possible in England also to lay down a 
plan, and to assign to each branch of the law its proper place in 
the course of legal instruction, and to fix the period when lectures 
on the several subjects may be most advantageously attended. 
This course would, I believe, do much to abolish gradually the 
distinction between Law and Equity ; for the theoretical lectures 
might be adapted both for Law and Equity students, who, as long 
as the division shall be kept up, would devote the second period 
of their legal study to the minutise of either side of Westminster 
Hall. The general plan alluded to could be marked out dther by 
the Law Amendment Society or the Professors of the Law School, 
who would so arrange their lectures as to secure to the students 
during each following term that instruction for which they had 
been prepared by attending the preceding lectures. By these 
means the period during which a student would be enabled to 
hear lectures on all the principal branches of Law would become 
fixed. Although a student might, if he chose, devote a year or 
two longer to his legal education, still the average would pass 
the examiuation — which ought, I think, to be required — before 
being called to the Bar after the same period of study. 

^' In speaking of lectures on all the principal branches of Law, 
it cannot but be seen that I prefer what I may be permitted to 
call the professorial way of teaching to the tutorial method, used 
at the English universities and at the Pleader's chambers. Being 
herein opposed by the general opinion in this country, I may, 
perhaps, be wrong ; nevertheless I shall state some of my reasons. 
The most obvious is, that a teacher, who follows the professorial 
method, may receive a much larger number of pupils, his labour 
being always the same ; and, consequently, the system would be 
much cheaper than the other. The objection most generally ad- 
vanced is, that in such a system the different capacities of the 
individuals are wholly lost sight of; that one-half may understand 
the lectures and the other not. That such a thing is possible no- 
body can deny ; but it seems highly improbable that, among fifty 
or sixty young men^ the majority of whom would have passed 
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university examinationsy and who must all have shown some intel- 
lectual capacity for the study of a liberal profession, such a vast 
difference should exist in their power of merely following the ideas 
of the Professor. I apprehend the exceptions would be so few 
that they might safely be left to an exceptional course of study, 
fluch as I have described the Gferman Frivatissima to beu Bat 
the professorial system appears to me not only to combine with 
greater cheapness the efficiency of the ordinary mode of tutorial 
instruction, but to have even some important advantages over it. 
When the principal instruction is conveyed by means of public 
lectures, the student is much more left to himself. What he 
acquires he may call, indeed, his own, whereas in the tutorial 
system the pupils too often become nothing but bad copies of their 
tutor, knowing some portion of what he knows, but knowing it in 
his, not their own, manner. To guard against such a * jurare in 
verba magistri,' it is better to let the student seek his own in- 
structor in the public lectures, provided these are well delivered, 
and follow each other systematically. 

*^ Although I cannot agree with the plan of making the lectures 
a mere appendix to the present way of education, a plan against 
which the unsatisfactory result of the lectures delivered in the 
evenings at the Inns of Court should certainly warn the Law 
Reformer, still the forming of classes for instruction in the branches 
connected with the Procedure or for the purpose of testing, by 
practical exercises, the information acquired from the lectures, 
seems to me both useful and necessary. 

** The fees for the lectures should be as low as possible, although 
their exact amount must depend upon the time occupied in the 
course of delivery. I should say that for a term of daily lectures, 
held during three or four months, two guineas would be a suitable 
remuneration. But for the practical exercises, when the Pro- 
fessor would have fewer pupils, and might have additional labour 
thrown upon him in correcting the exercises, preparing the ques- 
tions, &c., a fee of five guineas for the same period might be 
expected. The public lectures on legal subjects of general in- 
terest ought to be gratuitous. It must be well considered what is 
to be the duration of a single lecture. I would suggest that the 
German example of hourly lectures might be advantageously fol- 
lowed. It might be otherwise when the students had but to listen, 
i)ut in this recommendation I assume that he wiU take down the 
substance of the lectures in writing. In the system which I am 
advocating, it would be necessary for the student to attend several 
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lectures (iaity, but when deKvered on different subjects the variety 
keeps up the attention. 

*^ The payments of the fees should, I think, be made to a 
Managing Committee or a Beceiver, and not to the Professors 
themselves. Such is the custom in Germany and America, and it 
Certainly deserves to be imitated. 

" How far it would suit the taste of the English student to be 
examined in the course of the lectures by the Professor, I do not 
know ; but in Grermany such a thing would be impracticable, as 
our students would consider themselves treated like schoolboys. 
Leaving alone the question of academical honour, the greatest ob- 
jection seems to be, that no real good could be obtained by such 
an examination, which would test the memory only ; whereas an 
examination suitable to the subject and the student's age, ought to 
prove how far the young lawyer has really mastered his science. 
Such an examination can only be held after a student has passed 
through a regular course of education ; and, besides, time would 
not allow so searching questions to be put in the course of a few 
minutes, taken from the daily lectures. 

" That the Professors may be looked upon as something more 
than ordinary tutors or lecturers, they should act under the autho- 
rity oC some recognised governing body. At the same time one 
great principle must not be lost sight of, namely, that of admitting 
as many efficient teachers as may offer themselves. If there is 
any thing in our German system the adoption of which I should 
strongly recommend, it is the institution of admitting ^privat 
docents. The student likes to have a choice ; and even among the 
members of the professorial branch (such as would in course of 
time arise), a worthy emulation would be desirable. It would be 
highly important if some of the most successful men at the Bar 
would inaugurate the new branch of the profession, in order to 
show that they honour the oflSice, and deem it necessary. At the 
same time young professors should at once be admitted who, in 
the course of teaching, might learn the best way to teach. There 
could be no objection, as far as I can see, to endowing some of the 
Chairs. This might be held out as a prize to the lecturers ; but 
the Professor so situated ought not to be more than primus inter 
pares. 

*^ If I were not quite satisfied that any reason I could adduce 
for the necessity of a speedy and radical reform in your system of 
legal education must have been stated over and over again by you 
and your friends, I might enlarge upon the usefulness of the pro- 
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fessorial brandies with respect to codi^cation apd upon the 
training of the young law students as sound and practical Law 
Eeformers. But before I conclude this already too long letter^ 
allow me to advert to a subject upon which I am satisfied that the 
evil will no sooner be felt under the new system, than the remedy 
will be applied. I spe^k of the elementary Law-books now exist- 
ing> which, in their number, and, for the most part, in their cha- 
racter, are inadequate to the purposes of the more extended legal 
education now in contemplation. The Professors will soon find 
the want of books upon which to found their lectures ; and I have 
not the least doubt that the gentlemen, who will lend their aid to 
your great undertaking, will also be highly qualified to supply this 
manifest deficiency. Successful as you will be, you will deservedly 
reap the gratitude of the profession and the community at large, 
for you will not only have established a Law School, combining 
theory and practice, but at the same time have called forth a new 
legal Literature ; and by means of your public lectures, the im- 
portance of which cannot be over-rated, you will spread among all 
classes of society that amount of legal knowledge which your free 
institutions themselves presume the well educated Englishman to 
possess. 

" I have now only to thank you for the opportunity you have 
given me of showing my earnest endeavour to assist in tke ad- 
vancement of our common profession, and to assure you how 
deeply I am, 

" Yours most obliged, 

" Dk. MarquIrdsen. 

« London, July 12. 1851." 
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In our last Number (Art. VII. ante, p. 124.) we naturally 
called the attention of our readers to the subject of County 
Courts; naturally, because the establishment of local judi* 
catures is of the utmost importance in itself, being in truth 
the enabling thousands and hundreds of thousands to obtain 
redress from the law who would otherwise be wholly with- 
out a legal remedy, and because the inevitable consequence 
of this great improvement — we may say this miglity change 
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— \n OUT Jurisprndcncc, must be the introduction of other 
improvements, other changes in the system of our legal 
polity. The history of the period which has elapsed since 
our statements were laid before the profession and the public^ 
remarkably confirms all our observations, and fulfils the most 
important of our predictions. We shall now, therefore, 
resume tlie subject at the point where we left off. 

First of all, however, it may be useful, as well as interast*- 
ing, to mark the great if not rapid growth of the subject in 
importance with the people of this country; and this will 
sei-ve to show, among other things, how very little proportion 
there is between the attention bestowed upon things of real 
intrinsic value, and things of a personal oi* party interest, in 
this country. But a much more important inference to be 
drawn is the conviction wluch we shall thus obtain of the 
great progress made by the cause of legal improvement iii 
the public estimation. 

In the year 1846 the act was passed which established the 
County Courts, thus carrying into execution the greater portion 
of the bill which was in 1833 lost by a few votes in the House 
of Loi*ds. The great importance of this measure is now uni- 
versally recognised, and, with very few exceptions, all public 
men admit that no change of greater value has ever been 
effected in our judicial system. What space in the history of 
the realm did this event occupy ? The historical portion of the 
Annual Beglster for 1846 fills 390 pages; of these l-5th 
of a page, or little more than l-2000th part of the whole, is 
devoted to recording the important change in question. But 
take merely the portion of that history which is devoted to 
the legislation of the year, or 229 pages, considerably lesB 
than the thousandth part is the nook into which shrinks by 
far the most important act of the Session, the Com and 
Sugar repeal excepted, upon which opinions are as divided as 
they are consentaneous oil Local Judicature.^ 

And yet this is an improvement upon the history of 1833 ; 
for in that year we find no mention of Lord Brougham's Bill, 
which was, indeed, the bill of the Government ; it is passed 

* Neither the Edinburgh nor the Quarterly Review of 1846 make any men- 
tion whate%'er of the siihject. 
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ov0r in silence, although it had been made the subject of a 
diarp party contest, and the ministry had been defeated. 
So that the want of controversy in 1846 can hardly be 
assigned as the ground of similar, or nearly similar, inatten- 
tion to the important event of the bill of 1833 being at 
length, in its main provisions, carried. But the same silence 
is perceived in the history of 1833 upon all the grand changes 
in the law then effected ; the abolition of Fines and Becoveries, 
and, indeed, of all Heal Actions, except that of qttare trnpedk, 
the establishment of the Judicial Committee imd cessation 
of the Court of Delegates ; the extension of the remedy by 
Writ of Inquiry before the sheriff; the issuing the Com- 
mission for Digesting the Law. Although these things form 
a prominent part of the Speech irom the Throne at the dofie 
of the Session, not a word is stud on any of them in the 
history of that Sesrion. It may very safely be predicted 
that the historian whp has to record the events of the present 
year will not venture thus to pass over the important measures 
of Law Amendment which have received the sanction of Far*- 
liament ; and especially he will have a care how he neglects 
the subject of County Courts, so universally and so justly 
dear to the people of England. It has occupied the attention 
of both Houses of Parliament from the beginning to the end 
of the Session ; and although the want of legal habits in those 
who report the proceedings of Parliament may have pre* 
Vented them from always giving to the public the debates 
and the less formal discussions which have arisen ; yet upon 
the whole enough has been published, and will be preserved, 
to show how great a portion of attention has been bestowed 
upon the subject, and how much the cause of Legal Amendment 
has gained upon the public mind during the last twenty years. 
In our last Number we stated that the acts of 1846 and 
1850 having left still unenaoted a portion of the bill of 1833, 
that portion had been made the subject of two bills, — one for 
absorbing the Bankruptcy jurisdiction into that of the Cotmty 
Courts ; the other for giving the Judges of these Courts the 
authority to act as Masters in Chancery, as arbitrators, and 
as Judges of Beconcilement ; and we added that the arbi- 
tration and reconcilement clauses had unfortunately been 
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rejected hf the House of Lords. Indeed the whole bill then 
met with an active opposition from the Lord Chancellor, who 
showed himself most hostile to the Connty Courts altogether. 
He decried the Judges as men of inferior rsmk in the pro- 
fession, without considering how many of them are King's 
Counsel or Sergeants-at*law ; and, above all, without con- 
sidering how extremely injurious to the administration of 
justice it is to lower in the public estimation men who are in 
important judicial stations from which they cannot be re- 
moved. Indeed his Lordship's argument, that they had only 
a thousand a year, and would never have quitted their pro- 
fession for such a consideration, had they stood high in it, 
was as universally reprobated as we can remember to have 
observed imy topic in any controversy. He foi^t that those 
learned Judges had not quitted their profession; that they were 
still allowed to practise, and did practise ; that they were 
performing important judicial duties, with the hope — we 
trust a well-grounded hope — of fiirther promotion, according 
to their merits^ instead of incurring obloquy because they be- 
long to a system of efPectual justice, which is displeasing to 
all supporters of inefficient tribunals. It may be added that 
nothing can be done with a worse grace than such an estimate 
of these Judges by the amount of their salary, when made 
by the very party, the Grovernment, •which t^ut down that 
salary. Parliament had granted 1200/., with a discretion, 
wisdy vested in the Great Seal, of apportionii^ it, giving, 
t.g.9 1200^, to one, and it might be 1000/., or even only 
600/. to. another, regard being had to the amount of labour 
imposed: but 1000/. was made the maximum ; it was allotted 
to all alike. 

It is highly satisfactory to find that the candour of the 
Chancellor's nature has emancipated him from the prejudices 
under which he laboured when the County Courts Extension 
Bill was debated. He had opposed the equitable clauses, 
partly upon the ground that tb^y were rendered superfluous 
by a provision in the act of 1846, partly upon the ground 
that they were different from the corresponding clauses in 
the bill of 1833. On both points he was clearly and in- 
stantly proved to be entirely mistaken. The provision of 
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1846 was shown to be wholly different^ and qufie insufficient 
for the purpose in view ; and it was proved that Lord Lang- 
dale had in vain attempted to have the provisions of 1833 
inserted by Lord Cottenham in 1846. These provisions, too^ 
were shown to be word for word taken into the bill of this 
year from that of 1833. The Chancellor, therefore, did not 
divide against this, the main part of the bill. Had he done 
so, indeed, he must have been opposed by all his colleagues, 
the representatives and the remains of the ministry of 1833, 
whose bill Lord Brougham's was. But we justly laud the 
Chancellor's candour when we state that, notwithstanding 
this defeat, he gave the County Court Judges a large 
addition to their jurisdiction by his Charity Trusts Bill, — a 
most important measure, introduced by him some weeks after 
the Easter recess, and which we only fear may not pass, in 
consequence of the period of the Session. That bill gives 
jurisdiction to the County Court Judges^in all charities not 
exceeding 30/. a-year income ; and of these there are about 
20,000 in the country. We may add that a Government 
Bill respecting the New Forest gives those Judges jurisdic- 
tion to the extent of 100/., being double what they generally 
possess. 

In the House of Commons, as in the House of Lords, it is 
impossible too highly to praise the conduct of the Chanoellor's 
colleagues, on all the important measures of Law Amend- 
ment; but particularly on the County Courts. The pres* 
sure of business prevented the Extension Bill being taken up 
for three months after it went from the Lords. But the 
Law Officers of the Crown have honestly and manfully per- 
formed their duty towards it We stated, in our last Num- 
ber, that both Sir A. Cockburn, and Sir W. P. Wood, had 
voted for the bill of 1850 (Mr. Fitzroy's Bill), when Sir 
J. Jervis, and others of the Government, opposed it They 
have now, but with the full concurrence of the Government, 
done all in their power to pass, and with material improve- 
ments, the Extension Bill of this year. By how much it is 
more pleasing to praise than to blame; by how much it 
must gratify sincere lovers of reform to have reason to bo 
thankful for the progress of their cause, than to have a 
grievance, and to vent their indignation against those who 
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obstruct it ; by so much the more are we pleased to record 
oar hearty, though humble commendation of those whose 
support has proved invaluable on this important occasion. 
The New Act, besides conferring the power of Masters on 
the County Courts, contains other provisions extremely 
salutary for the improvement of these important tribunals. 

The Bankruptcy Jurisdiction Bill was not proceeded in, 
further than to pass it through Committee in the Lords ; it 
received many material additions, and some amendments, in 
consequence of extensive communication with the Bankrupt 
Commissioners and County Court Judges, during the long 
interval that elapsed between the opening of the Session, 
when it was introduced, and the 8th of July, when Lord 
Brougham announced that no hope remained of being able to 
pass it this Session. He at the same time stated that the 
Bill for granting County Courts an original Equitable Juris- 
diction, had no chance of passing at present. This is much 
to be lamented; for certainly the measure would have 
greatly tended to release the Court of Chancery from the 
existing pressure ; but it would have been unspeakably more 
valuable, as aifording the means of cheap and speedy equit- 
able relief in cases admitted on all hands to be such as no one 
can ever be honestly advised to prosecute before the Court 
of Chancery. The unanimous opinion of the solicitors 
practising in that Court has long since been laid before 
Parliament, that under the sum of 1000/., no man oaa con- 
scientiously recommend his client to proceed there. The 
denial of justice which occasioned the establishment of Local 
Judicatures for determining cases at Common Law is, there- 
fore, very much greater, and the evil far more crying, as 
regards cases in Equity. " No man can safely sue at Law 
for sums under 20/.," said the Legislature in 1833, and 
again in 1846, — "therefore extend the Sheriffs' jurisdiction, 
and establish County Courts for our relief as far as 20/." 
" No man can safely sue at Law for 50/.," said the Legis- 
lature in 1850 — «* therefore extend the County Courts' juris- 
diction to that sum." But now we find it averred by those 
best acquainted with the subject, in their petitions to the 
Legislature, that no man can safely sue in Equity for less 
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than lOOOZ. Does not the inference irresistibly follow, that 
the County Courts should have some equitable jurisdiction; 
^Ise the great bulk of the community are without equitable 
relief? But after the extreme difficulty with which the 
Extension Bill was carried through the Lords before Easter, 
Lord Brougham might well conclude that he had not the 
vestige of a chance of carrying this much larger measure, and 
to no part of which the Government stood committed, while 
the Chancellor was strenuously opposed to it. He therefore, 
of necessity, postponed it to next Session. 

We cannot leave the subject of the County Courts, as 
regards the benefits directly conferred by them upon the 
community, without mentioning the valuable services of 
several of the learned Judges, in obtaining an improvement 
of thBlr practice, as well as in watching over their interests 
generally. If we specify the labours of Mr. Johnes (North 
West Wales County Court), it is by no means because he 
alone is entitled to our thanks, and to the praises of the 
community. There are many others who have laboured 
assiduously, and most usefully, in the same vineyard. But 
•we do so on account of the Tracts which he has published ; 
and especially, on account of the somewhat inconsiderate 
blame at first bestowed, under an erroneous impression, 
afterwards fully and candidly withdrawn, upon the facts 
being made clear, when a case came before one of the Su- 
preme Courts by certiorari from him. ** The blame," says 
Mr. Johnes, " though removed from him, is supposed to rest 
on the officer of his Court ; " and he clearly shows that the 
error is not with that officer, but with the learned Judsrc 
who found fault. We not only note this circumstance in 
justice to Mr. Johnes, but as showing how prone the Superior 
Courts are to find fault with the proceedings in those pro- 
vincial tribunals. 

We are now to consider the second, the less direct, but by 
far the most important service rendered to our Jurisprudence 
by the establishment of County Courts. They have given an 
irresistible impulse to the great cause of Law Amendment 
When the community sees justice administered at a cheap 
rate, with great despatch, and without the incumbrance rf 
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antiquated formalities^ — when they even taste the unq>eab- 
able benefits of natural, instead of technical, procedure in 
certain cases — ^^it is manifest that they will insist upon the 
same improvements being extended to all cases; and then 
one of two consequences must needs ensue; either the 
County Courts will be clothed with an unlimited juris- 
diction, or those reforms will be introduced into the procedure 
of the Superior Courts, which have made the inferior ones 
an object of so great and so just an affection. There seems 
to be some reason why the second rather than the first of 
these alternatives should be preferred. The greater learning 
and talents, both of the Bench and the Bar, in Westminster 
HaU, must at least, for the present, make its Courts more fit 
to deal with important and difficult cases. The Local Bar 
is not to be formed without some time given for that most 
desirable purpose. The diversity (^ practice may be, in a 
great-measure, got rid of by general rules, strictly observed ; 
but the diversity of decision cannot, at least, immediately be 
prevented by the power of appeal and of removal. These 
considerations point rather to introducing a cheap and a 
simple course of procedure into our Superior Courts, than 
to an unlimited extension of the County Cotirt Jurisdiction. 
The interests of the legal profession all point in the same 
direction. Nothing can be more conclusive on this head 
than Lord Denman's reasoning, in the admirable letter 
which we have given in a former part of this Number. If 
the business is transferred from Westminster Hall to the 
County Courts, the injury to the Bar is great, but not 
greater than to the Bench, the members of which must be 
taken from the Bar ; hardly greater to the general polity of the 
State, which is bound up with a supply of well-educated and 
liberal-minded lawyers in so many of its chief departments. 
It is, therefore, on every account, to be devoutly wished 
that those steps may be taken which can alone preserve their 
due share of employment to the Superior Courts. But that 
can never be accomplished without such reforms as experience 
has proved to be required, and as the legal profession has 
been too often reluctant to allow. 

Now those reforms which, independent of the rivalry in 

D D 4 



400 County Cottris 

the County Courts, ought, long since, on their own merits, 
to have been adopted, regard the diminution of expense, the 
simplifying of procedure, the improvement of the mode of 
trial, and the quicker despatch of business by the more fre- 
quent holding of Courts. These changes should have long 
since been made Toluntarily in our judicial system ; but they 
can now no longer be delayed, unless we would see the 
transfer of business from the higher to the lower tribunals. 
Accordingly, already steps, and very important steps, are 
taking, with the tendency, if not for the purpose^ of enabling 
the Superior Courts to share the competition of their hum- 
bler brethren. The Common Law Conmiission, at tlie 
head of which is the Attorney-General (Sir A Cockburn), 
have printed a Report in favour of simplifying Practice 
and Pleading; which must be regarded as an advance, 
though a small one. Great diminution of expense must be 
the result of a well considered measure. But the ex- 
clusion of Evidence in the Courts above, by which the 
Local Courts are guided and aided, was the main ground of 
parties who had honest claims or defences preferring the 
latter ; and as Lord Dcnman well observes, no man can dis- 
cover any. reason why the light which shines on the Court 
at Whitechapel, should be shut out from the Court at West- 
minster. This great and most salutary change in the Law, 
is now acG(»nplished by the passing of the Evidence Bill — 
certainly the greatest benefit which the Legislature has con- 
ferred upon the country within the memory of living man. 
That all causes i^ould still be tried by jury, and that parties 
should have no option of referring a matter of fact to the 
Judge, seems a defect which cannot long be suffered to exist 
in our system. The experience of County Courts proves that 
in causes between 20/. and 50/., not so many as one in 
twenty are tried by jury, either party having the option of 
taking that mode of trial. Of causes not exceeding 20/., 
only one in sixty are tried by jury. It is manifest, there- 
fore, that in the vast majority of cases of debt, as well as in 
many cases of tort, parties prefer abiding by the opinion of 
the Judge: It will be expedient to begin with giving the 
option in cases of debt and contract generally ; it is plainly, 
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on oon8tkutioDal grounde, inexpedient to dispense with jury 
trial in cases which are pecoliarly adapted to it^ as the 
assessment of damages for injuries ; *not only because of .that 
adaptation, but in order to maintain the connexion of the 
community at large with the administration of the Law. 
At all events, while the othei: changes were going on, (as the 
admission of Parties to give Evidence,) we consider that it 
would have been unwise to proceed with a measure of this 
description, and that Lord Brougham exercised sound dis- 
cretion in not presenting the bill which had been drawn on 
this subject by Mn Pitt Taylor, whom it is impossible to 
nam^ even in passing, without bearing testimony to the 
inestimable services rendered by his learning, his zeal. Ins 
acute understanding, his sound judgment, as to the great 
cause of Law Amendment in general, so, more especially, to 
the great triumph which has attended it in the passing of 
the Evidence Bill, drawn by him, and aided most effectually 
in its passage through both Houses, by his active and 
judicious exertions at each successive stage of its long and 
very far from easy progress. 

When the expenses of litigation, the mode of trial, and 
the simplfcity of procedure, are put on the same footing in 
the Superior as in the Local Courts, there will only remain 
one bead of advantage to the latter in the competition, 
but that is an important one,*— we mean the more frequent 
trial, — ^ important on every account, but especially in this, that 
it means the more expeditious remedy to be afforded by the 
law to the suitor. As long as the County Court shall sit 
monthly, and the Circuit Courts half-yearly, it seems quite 
inevitable that where a party has the option, he will rather 
have the speedy than the long-<lelayed remedy. There may 
be reasons, in the superiority of the courts of justice, for 
submitting to the delay in certain cases ; but, generally speak- 
ing, the greater de^atch of business will carry the day. How- 
ever, we take it to be clear that the circuits must be holden 
oftener than twice a year, and this will likewise enable the 
learned Judges to deliver the gaols more frequently, as well 
as to try the civil suits. 

The falling off in the business of Westminster Hall, has 
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been frequently referred to, both in this and other Articled. 
It is no imaginary alarm that has reached the profession on 
this score. The whole entry on the Norfolk circuit last 
spring, was 15 causes, onj the Western, 25. The prac- 
titioners in the Crown Court realised as large gains as the 
leaders at Nisi Prius. While we write, we observe that the 
whole entry at York for the three Ridings, has just been 
37. It used to be 160 or 170; and, even since the Act of 
1833 {Process Act) it has been 70 or 80. But the importance 
of the causes is to be estimated by the state of the Banc 
business. In the Court of Queen's Bench, gentlemen for- 
merly well employed have been without a brief during a whole 
term : arrear of business there is absolutely none ; and part of 
the day is to judge and counsel unemployed. 

We have enumerated various reasons why the alternative 
of improving the procedure in the Superior Courts should be 
preferred to that of extending the jurisdiction of the Local 
Tribunals. But much, if not all, of these are, in their nature 
temporary. There can be no doubt that every occasion must 
be eagerly seized for placing in those Courts men of great 
learning and talents ; and, for this purpose, their remunera* 
tion must be adequately increased. Can any thing be more 
absurd than underpaying functionaries of their importance ? 
But, under a well*devised system of supervision by appeal, 
the uniformity of decision may be pronounced entire. Then 
can any thing be more certain than that, with extended 
jurisdiction, there will be established a respectable Bar in each 
of the more important places? But, if the evils be urged of 
placing learned and able men on the shelf, as it were, and hold* 
ing out no prospect of promotion, we answer that the remedy 
is easy, — promote the ablest County Court Judges to higher 
judicial office. If, indeed, a plan were to be devised for giving 
those who have the selection of Judges in the Supreme Courts 
a safe guide in making their choice, we doubt if any could be 
fijlen upon more perfectly adapted to this great purpose, than 
allowing parties, as the law now does, to bring by consent any 
causes whatever before those Courts. When it is found that 
a great amount of such business flows towards one judge, we 
may rest assured it can only be because he has shown himself 
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eapable of performiBg bis judicial dntiesu Some judges have^ 
in the Superior Courts, been supposed to glory in attracting 
business, by an tinwillingness to nonsuit : other arts may be 
employed with a like view. But the test of judicial fitness, 
to which we are now referring, is not like the amount of 
business attracted by these means, fallible and equivocal ; it 
is perfectly unerring, for it is the opinion held by both 
parties^ the consent of both being required to prorogate the 
jurisdiction of the judge. It was a great improvement upon 
this which the Lords rejected in the County Courts Ex- 
tension Bill, — the clause, namely, which enabled parties, by 
consent, to carry any cause out of the jurisdiction to that of 
some other Court. The objection that this might have over* 
loaded one judge, seemed wholly insufficient to justify the 
rgection. 

But again we must insist on the grievous error committed, 
partly by the Government and partly by the Legislature, in 
refusing adequate salary to these important functionaries. It 
seems hardly to be believed that when acts are passing to in- 
crease their labours, an increase of remuneration should be 
grudged. Let it be observed, too, that the equitable 
functions, the duties of Masters in Chancery, given to these 
Judges, can never be performed without increasing the 
revenue from Court fees applicable to pay the expenses of the 
establishment. We are decidedly of opinion that this 
revenue never ought to be raised at all; that it is the 
bounden duty of the State to pay the expense of its whole 
judicial establishment ; and that to exact any portion of this 
from the single class of suitors is the most cruel injustice as 
well as the grossest absurdity. But the wisdom of Parliament 
has decreed otherwise ; then surely we do not ask too much 
if we require that the fund so raised shall be expended in the 
payment of those whose judicial labours enable you to levy 
it. You muzzle the ox that treads the com, against all 
reason, aU justice, all Scripture. It has been fairly enough 
proposed that the fees so raised by the extended powers 
should be vested in the Judges and their officers. Nothing 
can be more reasonable, and also nothing more safe ; for no 
one will then receive a farthing unless in proportion as his 
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laboars are increased by the New Act ; and if they aire so 
raised; surely no one can deny the right to receive the re- 
muneration. 

We have hitherto only dwelt upon the effects of the 
County Courts in promoting, peradventure in forcing, the 
amendment of the Common Law procedure. But they have, 
as we hinted generally in the outset of this paper, a similar 
effect on the other side of the Hall, — that here Equity will be 
found to follow Law, — and we have therefore expressed our 
confident expectation that the Equitable Jurisdiction Bill 
will be vigorously pressed on Parliament early next Session. 
But we must fairly admit, that much more than any palliative 
is required by the state of Chancery Procedure, much more 
than even the important measure of ^ving primary juris- 
diction to the Masters. We firmly believe that this may be 
one and a very valuable means of mitigating the evils now so 
loudly complained of. We are as fully persuaded that it is 
insufficient, although a step taken in the right direction. 
There is but one effectual remedy, — that of the fusion of 
Law and Equity, with which too the. measure now so gene- 
rally allowed to be necessary is most harmoniously consistent ; 
namely, that Judges in Equity, like Judges at Law, must be 
made to work out their own decrees. Each Judge must, 
after disposing of general questions in Court, follow up his 
directions by sitting in Chambers to dispose of details, and 
the Master*s Office, with all its evils, its expenses, its delays, 
its endless and often fruitless labours, will, as it ought, cease 
to exist. The late inquiries of the Committee in the Lords 
on the Masters' Jurisdiction Bill, have collected a body of 
evidence which reduces, the reader to the dilemma of either 
adopting this conclusion, or believing that most of the 
respectable solicitors of the capital have forsworn themselves 
— a thing almost impossible to believe; and have forsworn 
themselves, against their own interest — a thing at least equally 
incredible. This and the pernicious mode of remunerating 
both solicitors and counsel, seems to be demonstrated in each 
page of that evidence. 

But the circumstance which must prove most gratifying 
to all the friends of Law Amendment, is the great and rapid 
progress which this cause has been and still is making in the 
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favoar of all men. We have already noted the silence of the 
contemporary annalists, and the organs of political and even 
of legal discussion a few years ago, on the great changes 
operating on the Jurisprudence of the country. We may 
now, on closing the present discussion, note the remarkable 
indications being given, both in the House of Commons and 
in the public, of the deep and general interest taken in the 
Law Amendment Bills passing through Parliament. All 
accounts agree in describing the anxiety felt, both on the 
subject of County Courts and on the Evidence Bill, aa in- 
tense. To that anxiety we mainly ascribe the reluctance of 
their adversaries to offer any opposition. Judges, we believe, 
exerted themselves almost in a canvass against tlie measure, 
but they could obtain no support to their prejudices. The 
current was too powerful for even these sages of the law to 
stem. Not a voice was raised to save the remains of ex- 
ploded error. The venerable dissentients will therefore be 
reduced to the painful necessity of surviving (as we trust they 
long may) their favourite notions ; they will only have the 
solace of from time to time expressing their '^more than 
doubts " of the wisdom of the Legislature ; and they will, as 
often as any mbcarriage happens in any case to which the 
new system is applied, have the <^ painful duty cast upon 
them ^ of reluctantly mentioning to what the catastrophe is 
'* beyond all question " owing. This relief obtained in about 
one case out of 1000, will serve to bear up their drooping 
spirits, while they wholly obliterate from their recollection 
the history of the other 999. 



ART. Xin. — COUNTY COURT JUDGES. 

Previously to the passing of the act of last Session (for 
extending the jurisdiction of those Courts to sums not ex- 
ceeding 60/.) a great clamour was raised, founded on the 
amount of fees payable by the suitors in the County Courts, 
which was held up as a great grievance and as a formidable 
objection to Local Coui-ts. j 

Those fees (though a perfectly trifling burden compared to 
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the costs of the' Superior Coiirt^) are, undoubtedly, not only 
a grievance, but one of the most flagrant specimens of in- 
justice that ever deformed the institutions of a free country. 
Without entering here upon the wide question, whether 
Courts of Justice ought to be supported by the public 
treasury, or by fees, or partly by both ; suffice it for us to 
remark that, in any view of the question, it cannot be right 
that Courts established for the benefit of the poorer classes, 
and for the trial of causes of small amount, should be treated 
with less liberality by the State, than Courts exclusively 
devoted to large causes and wealthy suitors. It is obviously 
preposterous that, while the Judges and Officers of the 
Superior Courts are paid out of the general taxation of the 
country, those of the County Courts should be remunerated 
out of resources derived from fees imposed on the parties. 

The only excuse that can be suggested for this anomsdy, is 
the circumstance that the County Courts were in the first 
instance an experiment, on which it was inexpedient to risk 
the public money. But after four years the period of pro- 
bation may be said to have long passed, and the dictates of 
common sense and of common justice imperatively demand 
that both Jurisdictions should share equally, or not at all, in 
the pecuniary aid of the State. 

But to return to the primary object of these remarks. 
Granting (which we fully do) the unfairness of making the 
County Courts dependent on fees — it remains for us to point 
out that the very subjection of those Courts to an undue 
burden of taxation — (an expression that correctly represents 
the facts of the case), only tends to render far more con- 
spicuous and undeniable the inherent excellence of the prin- 
ciple of Local Courts : for it is a self-evident truth, that an 
institution which succeeds under all the disadvantages of an 
unequal impost, and exclusively by force of its own intrinsic 
merits, presents proportionably stronger proofs of natural 
superiority. It is like a heavily weighted racer that distances 
his competitors notwithstanding his burdens. 

After four years' trial, the people of this country cheerfully 
prefer paying the light fees of the County Courts — in which 
they can plead their own causes, and obtain redress at their 
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own doors — to bringing acttonB in the Superior Court^^ in 
which there are (with some trifling exceptions) no court fees, 
but where they have to ^'run the gauntlet" through the 
Tarions processes of Special Pleading and Jury Trial 

We have already had occasion to observe that in many 
quarters a disposition exists to make the Judges of the County 
Courts objects of never-ending attack and depreciation. 
Among the decisions of so numerous a body, it is idle to 
expect that errors will not occasionally occur; and it is 
equally idle to expect that the selection of Judges will in all 
instances be fortunate, for no patron (however conscientious) 
can always avoid mistakes as to the qualifications of the can- 
didates selected by him; and individuals originally highly 
competent may be incapacitated or enfeebled by illness or 
old age. 

But the same is equally true of the English Superior 
Courts — and of all Human Tribunals. Probably there is a 
larger proportion of able and eminent men among the Judges 
of Westminster Hall at the present than there was at any 
-anterior period. Nevertheless, that learned body does not 
exclusively consist (and it is impossible that it can be so com- 
posed) of individuals whose judgments command the ready 
assent of the public and the legal profession. Moreover, 
with r^ard to those Judges who stand high as lawyers and 
in their judicial capacity, a sober criticism must necessarily 
assign to them a large admixture of those errors and 
infirmities from which judicial functions cannot afford an 
inununity. 

We think it for the public interest that fair and just views 
should prevail on this subject — not only because we cannot 
help considering the attacks so often aimed at the Judges of 
the County Courts as ungenerous towards that body, but 
also because we look upon those attacks as a mode of creating 
on the public mind an impression (most dangerous to the 
public welfare) that the system of County Courts has been 
entrusted to improper hands. This impression, once adopted, 
may lead to lukewarmness or hostility to the system itself, 
the maintenance of which we believe to be indispensable to 
the progress of Law Bcform. 
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There nre two palpable considerations which will satisfy 
any reasonable mind that this impression is unjust and absurd^ 
viz. : 1. The success of Local Courts. 2. The eminently 
practical character of the Lord Chancellor by whom the 
Judges of the County Courts were selected (Lord Cotten- 
ham). No system of tribunals, however excellent in itself, 
could ever have succeeded as the County Courts have done, 
if entrusted to Judges without that anxious regard to the 
public good which influenced the appointments of the eminent 
person alluded to. 

But among the obstructions to which the Judges of the 
County Courts are subject, must not be omitted the adverse 
sentiments of a large majority of the Profession of the Law, 
including probably a majority of the Judges of the Superior 
Courts. 

Within the last few months one of the London Judges, 
Mr. Clive, a man confessedly of excellent abilities, and a 
gentleman by birth and character, has been subjected to a 
frivolous action. Another London Judge, Mr. Amos> has 
been exposed to the indignity of a Criminal Information, for 
which it has been decided there was no ground whatever. 
The latter occurrence is especially calculated to excite senti- 
ments of indignation and regret in the minds of all to whom 
this gentleman is well known by his amiable manners, and 
his distinguished attainments. It may, perhaps, be needless 
for us to state that Mr. Amos is a lawyer of the highest 
eminence ; he has held the important ofiice of Commissioner 
for Kevising the Laws of India, and is at present Yinerian 
Lecturer at Cambridge. Probably there are but few, pos- 
sibly none, of the learned Judges of the Superior Courts 
who can be compared with him, as an accomplished and j>ro- 
found Jurist, 

When the malignant proceeding of which he was the 
object came on for hearing, it was duly reprobated by the 
Judges who presided on the occasion. It does not, however, 
seem to have suggested itself to those learned persons to con- 
sider how far such an occurrence, which is a misfortune to 
the community, might be traced to antecedents not altogether 
beyond the control of the Judges of Westminster Hall. 
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For example. Let us suppose that some of the present 
Judges of the Superior Courts were so deeply and sincerely 
impressed with an opinion adverse to the system of unpaid 
magistrates^ and so strongly influenced by that impression as 
to think it expedient to give frequent utterance to their sen- 
timents on the subject, not merely in the privacy of their 
families; or in public meetings, in the exercise of their rights 
as citizens, but when acting as Judges, and when pro- 
nouncing decisions ojx cases connected with the acts of magis- 
trates; no one can doubt that the consequence would be 
a speedy increase in the number of malicious proceedings 
against magistrates ; for, with low practitioners, such expres- 
sions of opinion would operate as an encouragement and an 
incentive to such proceedings, though never meant to produce 
that effect. 

Now it must be obvious that similar expressions are cal- 
culated to lead, however unintentionally, to similar results as 
regards the Judges and officers of the County Courts, or any 
other constituted authority. To give an example of our 
meaning. Mr. Justice Maule is reported to have announced 
lately the determination of the Judges to decide appeals from 
the County Courts, without assigning any reasons, in accord- 
ance with the coui*se pursued with respect to appeals from 
the decisions of " the Commissioners of Taxes." 

In a pamphlet before us, called " Violations of the Prin- 
ciples of Local Courts," which has just been published by 
Mr. Johnes, that learned Judge enters iitto the particulars of 
the case of Williams t?. Holdsworth, in which he clearly 
proves that Mr. Baron Alderson acted to a County Court 
Judge as no Judge would act to the Judges of the so-called 
Superior Courts. We trust that the spirited conduct of Mr. 
Johnes will be imitated by his brother Judges, and that 
they will not tamely submit to be held up before the public 
as fools, or something worse. And the Judges of the Courts 
of Westminster should remember that if every weak decision 
of theirs was held up to ridicule, and they were thus brought 
before the public, they might not long enjoy that respect 
which we hope they may long deserve. 

VOL. XIV. E E 
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Little do the community at large suspect the various 
secret sources to which are to be traced those persomdities 
and that daily detraction to which various bodies of public 
men are exposed ; and which, in some instances, are repeated 
so often, that the note is mistaken for the voice of truth, and 
the dictates of public opinion. 

There are, probably, few public functionaries who have 
been exposed to more vexatious obstacles in the discharge of 
their public duties, than the Judges of the County Courts — 
few who have had so often to contend with the clandestine^ 
but many-tongued misrepresentations of selfishness, prejudice, 
and revenge. 

If a question of conflicting evidence arises in one of the 
Superior Courts, in which one or other of the witnesses must 
necessarily be stating a falsehood, their comparative credibi- 
lity is determined entirely by a jury. In the County Courts, 
the Judge has to decide which is the witness of truth, and 
which the witness of falsehood. Thus his decision is often 
received as (and, in fact, often necessarily is), a brand and 
an indelible stigma on some one witness, who not uncom- 
monly becomes, from that time forth, the ever active calum- 
niator of the Judge, whose sole crime has been the discharge 
of a painful, but imperative duty. If connected with the 
Press, or with the Law, a person thus discredited has ample 
means of slander and misrepresentation. 

Bepression of the prolixity, irregularity, or chicanery of a 
low attorney, or of a barrister of a disreputable class, will 
bring similar consequences on a Judge of the County Courts; 
who, from the vast number of cases he has to decide, must 
very frequently encounter such characters; and who, not 
having the aid of other Judges, or of a Jury, is exposed to 
bear the whole brunt of the hatred of dishonest parties and 
witnesses, and of dishonourable legal practitioners. 
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ABT. XIV.— THE CHANCERY QUESTION. 

Mtnuies of Evidence taken before the Select Committee of the 
House of Lords appointed to consider the Bill intituled ^^ An 
Act to give Primary Jurisdiction to the Masters in Ordinary 
of the High Court of Chancery in certain Cases^ and to report 
thereon, 1851. 

This most important subject really lies within a very narrow 
compass ; and we undertake to place it before even our lay 
readers in a very few pages, so as to leave neither difficulty 
in apprehending it, nor doubt on the opinion to be formed 
respecting it. 

We begin by assuming that which the unanimous voice 
of the public and the profession, of suitors, of practitioners, 
of Judges, of bystanders declares, and loudly declares, the 
strong and the pressing necessity of an immediate and a 
thorough reformation. The only difference among these 
various classes, is as to the kind of reform ; for no one, not 
even the practitioners and the Judges, will venture to pro- 
pound any scheme to which they do not give the nxime of a 
complete and effectual remedy. 

The bill first proposed by the Government, In the present 
Session, was so universally condemned as not merely in- 
effectual, but realty tending directly to increase the evils 
complained of, that it was only described on the motion for 
leave to bring it in ; and never was brought in at all, though 
leave had been given. 

Another bill was, after a considerable interval, brought in, 
and has passed, or is nearly passed, into a law. It gives con- 
dderable relief in one important particular; it probably enables 
the Court to get rid of the arrear — possibly it may prevent 
the future accumulation of arrear — and it affords some relief 
to the Appellate Jurisdiction of the House of Lords, by 
establishing a Court of Appeal in Chancery, and thus enabling 
the Chancellor to sit in the Lords, although the constitution 
of the new Court consisting of two, as it must do in his ab- 
sence, is liable to great objection. The whole amount of this 
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improvement 13 not great, even where it is unexceptionable. 
But, were the change in the constitution of the Court ever 
so beneficial, by far the greater bulk of the evils complained 
of would remain untouched. 

It is absolutely necessary that the Chancery Procedure 
should undergo a complete revision, and that the change 
should be effectual. The fact is admitted ; it has been 
stated by the great body of the solicitors ; no man can now, 
if he be of sound mind, go into Chancery for so small a sum 
as a thousand pounds. All causes of moderate amount are, 
therefore, kept out of Court ; and the suitor is altogether 
deprived of his relief. It becomes absolutely necessary, 
therefore, to lessen the expense, and shorten the delay of 
Chancery proceedings. One remedy proposed, has been to 
give the County Court Judges a delegated power of acting 
as Masters in Chancery. This has now been adopted. But 
this is, though very beneficial, still an inadequate remedy. 
It lessens the expense in a considerable degree in Country 
causes; and it improves the manner of conducting them. 
But the bulk of the expense and of the delay continues. 

The bill for giving the County Courts general equitable 
jurisdiction to a certain extent, and nnder certain restrictions, 
would have been a far more useful nieastire ; but it could 
not be carried through Parliament, owing to the threatened 
opposition of certain Law Lords, and the certain opposition 
of professional men elsewhere. The bill for giving Masters 
primaiy jurisdiction, exposed to the same resistance, has, in 
like manner, been postponed till next Session. But neither 
of these measures, highly important as they are, can make an 
end of the evils so universally and so justly complained of. 
There is but one course to take ; the Court of Chancery 
must no longer be suffered to be the only Court in which 
only half the judicial business or less is done by the Judges. 
The Equity Judges must become habituated to working out 
their own decrees, sitting in Court or in Chambers, according 
as they are dealing with general matters or with details ; 
with legal questions or with facts ; and not sending to the 
Masters all inquiries consequent upon the principles which 
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their decrees may have laid down — inquiries as frequently 
involving questions of Law as of Fact. 

We find, in reference to the evidence given by Master 
Brougham, before the Committee of the House of Lords, on 
the Masters' Jurisdiction Bill, that in February 1842, that 
gentleman addressed a letter to the late Lord Langdale, in 
answer to a Circular sent to the Masters for their opinions 
and suggestions on the subject of Chancery Reform. And 
we now quote a portion of that letter, in which the 
Master proposes the plan which, in his opinion, will afford 
the only real remedy for the evils complained of. 

After stating that the delay and expense under the existing 
system of our Courts of Equity and Masters' Offices is 
incurable, and that no orders of Court, or other alterations 
in the working of the present system will produce any thing 
like a cure, he proceeds as follows : — 

" I think that every Judge in Equity, except the Lord Chan- 
cellor, ought to hear the whole of the case before him from the 
beginning to the end ; for this purpose he would sit (as now) in 
public, and make his orders and decrees, and in private (&s the 
Masters do) to decide all questions that arose out of inquiries and 
investigations which he had himself directed. Thus he would be 
a Vice-Chancellor at certain times, and a Master (or, if that term 
be considered offensive, a Judge at Chambers,) at others. The 
mechanical inquiries in his chambers would be carried on by his 
chief clerk in all cases of account, investigation, or examination of 
documents and deeds, and in every part which is merely minis- 
terial, and when the attendance of solicitors, or their managing 
clerks, is necessary for conducting them, while on all points which 
required judicial decision, the Judge himself would be attended by 
the junior members of his own Bar, or by the solicitors. His 
Reports would require no confirmation, but, if objected to, might, 
like any other part of his judgment, be appealed from to the Lord 
Chancellor, or (which I should infinitely prefer) to a Court com- 
posed of the Lord Chancellor, IMaster of the Rolls, and one Vice- 
Chancellor, or two Vice- Chancellors, in the event of the appeal 
being from a judgment of the Master of the Rolls. 

" Thus the same Judge would hear and preside over the in- 
vestigation of the whole case. He would know perfectly well how 
to work out, and in the shortest way, his own intentions; he 
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would know when solicitors were improperly litigious^ or inter- 
posed difficulties for the sake of delay, and would have in his 
own hands the power (though this would require an Act of Par- 
liament) of punishing them hj costs or otherwise ; and from all 
the important and nearly all the judicial part of the proceedings 
being heard in public, this great advantage would be gained, that 
the solicitor would be obliged to go on. He would be as much 
compelled to prepare his case well and carefully, and to be ready 
with his counsel to argue it, as he now is in going to a hearing. 
The client would know whether his interests were attended to or 
neglected. He could never be deceived by being told that * the 
case was buried in the Master's Office ; that all the delay was owing 
to the Master.' The case in all its branches would be under the 
immediate care and supervision of counsel, which would ensure 
its being well and carefully got up, and brought before the Judge, 
— a matter of the utmost importance, and the want of which is 
greatly felt in the present Masters' Offices. 

" I would then propose to abolish altogether the Masters ; to 
appoint in their stead five Yice-Ohancellors ; to retain so many of 
the Masters' chief and other clerks as would give to the Master 
of the Bolls, the three present, and the five new, Vice-Chancellors, 
each a chief clerk, and as many assistant clerks as the business of 
their Courts might require. 

" To follow out the suggestion which has already occupied the 
attention of a Parliamentary Committee, — viz., to erect one build- 
ing in which all the Courts, Judges' Chambers and Offices might 
be contained, and in which the Judges would sit both in Term 
and out of Term. 

" To make the Master of the Rolls and Vice-Chancellors hear, 
determine and investigate, every cause and matter brought before 
them respectively, from the first hearing to the final decree, and 
to allow only one appeal from their decisions, either to a Court 
composed of the Lord Chancellor, Master of the Rolls, and one 
Vice-Chancellor, or the Lord Chancellor and two Vice-Chancellors, 
or to the House of Lords, but not to both." 

Lord Langdale^ to whom, by his own desire, this letter 
was addressed, was fully prepared to act upon its suggestions. 
We are much gratified to find that his able and learned 
successor entertains the same opinions. We have great 
satisfaction in quoting the following passage of his Honor's 
late examination before the Committee of the Lords, on the 
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Masters' Jurisdiction Bill ~- because it plainly indicates both 
his opinions upon the subject in question, and gives a very 
sound view of the result to be not only expected, but wished 
from improving the procedure ; namely, a very considerable 
increase in the business of the Court. 

** 853. Does not your Honour consider that there is this differ- 
ence, as the business is now conducted in the Court on the one 
hand, and in the Master's office on the other, that the Court can- 
not have the same personal communication with the parties that 
the Master has? — No doubt that is so ; and I have no doubt that 
a great deal of useful work might be done by the Court adopting 
some of that practice which exists at Common Law of sitting in 
chambers. 

** 854. The practice of sitting in public, and being attended by 
Counsel, and hearing solemn arguments upon important matters, 
whether of Law or of Fact, and then going to chambers as the Com- 
mon Law Judges do, and disposing of minor matters at Chambers ? 
— Yes ; and which are best settled across the table. 

'^ 865. Your Honour does not consider that there would be any 
degradation or any lowering of the dignity of the learned Judges ? 
— Not the least ; I should willingly do it, if it were required to be 
done ; of course you must take into consideration that it must take 
up time. 

^ 856. And of course in that case there must be, in order to do 
the whole business, a great addition to the force of the Court?—- 
I am not sure of that; because the Judge who has made an order 
knows the meaning of the order he has made so much better than 
the Judge to whom it is referred in the first instance, and you 
would not have warrants to consider the meaning of orders and 
decrees. Some additional force might be required ; but it would 
be a great saving of time and expense upon the whole. 

" 857. And that would, pro tanto, diminish the necessity for an 
additional force; still, do not you apprehend that an additional 
force would be required if that was to be done by the Judges, 
which was Lord Langdale's notion, namely, working out, as far as 
possible their own decrees, being assisted and attended by a good 
accountant?! — It may be so. It probably would require additional 
force, if it were found to be a useful reform ; for I ocmsider that 
the b^t test of legal reform is producing a great increase of 
business. 

*' 868. Do you not consider that it is a very great mistake, and 

KB 4 



416 Tiie Chancery Question^ 

a vulgar error, to suppose that a dimiButiuii in tlie amount of 
business is a proof of the excellence of the system ? ^ Yes i I am 
quite of an opposite (pinion* 

*' 859. Do not jou consider that obstructions of the channels 
to the Court very often makes it appear that there is less business 
to do than there really is? — Yes. 

** 860. And that, when those improvements or amendments take 
place, which would have the effect of removing those obstructions, 
more business would flow in? — Yes. 

^^861. For example, if the state of things is such that it may be 
said nobody in his senses will go into the Court of Chancery under 
a large sum, does not that imply that there is great occasion for 
enabling parties under that large sum to go there?-— Yes, un- 
doubtedly ; and I am satisfied that most persons' experience in the 
Court of Chancery, and particularly in cases submitted ,to them 
for their opinion and. advice, will teach them, as mine has taught 
me, that there are more breaches of trust generally committed in 
very small estates than in large ones." 

The alarm excited by the prop(^al of making the Judges 
perform their proper business, and of dispensing with the 
Masters' Office, is of a tw^o-fold kind. 

The Judges are supposed to think the Masters' business 
beneath them; and yet, when we see such men as King's 
Counsel, and Ex- Attorney -Generals, regarding this office as 
no degradation^ and when the late and the present Masters of 
the KoUs, the one a peer of the realm, the other but lately 
first law officer of the Crown, have expressed a willingness to 
take such business, we cannot conceive that any one is likely 
to regard His Honour's answer as inconsiderate, wheti he 
peremptorily negatived the supposition that his dignity could 
be lowered by sitting in Chambers. Indeed the contrast 
between the Chambers of a Master in Chancery and those in 
which the Lord Chief Justice of England, and the other 
Judges sit in Common Law business, has been strikingly 
described in the evidence, to show tliose who are not pro- 
fessionally acquainted with the matter, how little the judicial 
dignity can be in risk from the plan proposed. An Equity 
Judge may safely submit to about a tenth part of the bustle 
and contention which the Mansfield's and Kenyon's, the 
Ellenborough's, and Alvapley's, and Tindal'y, deemed it no 
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degradation to endure while performing the Chamber part of 
their duties. 

The other alarm may seem less fantastic and chimerioaL 
If the number of Puisne Judges in Chancery is to be in- 
creased^ and the Masters pensioned off, it will be said, great 
additional expense, at least for the present, will be created. 
Some expense, no doubt, but a good deal less than is supposed. 
The salaries of the Masters at present amount to nearly 
2 7,000 JL a-year. It may fairly be presumed that four or 
five of the number are fit to become Vice-Chancellors ; and 
it cannot be doubted that their experience as Masters must 
qualify them in a peculiar manner for the duties under con* 
sideration. There may very possibly be one or two others 
of the Masters who would be disposed to retire on their 
pensions long before the expiration of the twenty years which 
entitle them to the retirement. A very moderate addition, 
then, to the sum which the Masters' Office now costs, might 
be sufficient to provide the means of this most signal improve- 
ment. But we must protest altogether against a proposition 
60 powerfully recommended by experience being rejected on 
the ground of its costing a few thousand pounds annually for 
a few years. It is as certain as anything can be, which has 
not yet happened, that neither the country, nor Parliament, 
would grudge the sums necessary for effectually refcHrming 
the abuses complained of. 

A different alarm is, we fear, not unlikely to arise in 
another quarter. The solicitors would receive this reform 
with great satisfaction. Would the Bar sympathise with 
them? We somewhat doubt it. Their dislike of the Bill 
which tends so greatly to relieve the suitor of a considerable 
portion of his expenses, and the Bar of a portion, less indeed, 
but yet not trifling, of its gains, has been very generally 
stated. We are disposed to believe that it has been stated with 
much exaggeration. We have reason to think that the alarm 
has been confined to a small part of the highly respectable 
body ; and we are quite confident that it will iu no degree 
influence their conduct when the measures now recommended 
come under full discussion. 

It must always be remembered that the effect of extending 
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the Court, and amplifying its proceedings, would be to 
increase its business. K all suits for matters under 1,0002. 
are now driven from the Court, we need not say how vast an 
amount of business would be brought within it if suits of 
this nature were brought within it. This is die true view to 
be taken by that portion of the profession which looks with 
fear and trembling on the abolition of consent business. The 
legitimate gains of counsel, so far from being diminished, will 
be greatly increased. The whole subject of CVni^^ti^ business, 
however, opens into a wider question, the present state of 
the Bar, and the just division of business, to which we must 
soon unatoidably address ourselves.^ 



ART. XV.— SUGDEN ON VENDORS AND PUR- 
CHASERS. 

A concise and practical View of the Late of Vendors and Pur- 
chasers of Estates, By Sir Edward Sugden. Sweet: 1851. 

This work, which our readers will remember {suprhy p. 53,), 
was announced as one which would ^^ not form a new edition 
of the author's larger treatise on the same subject," has just 
appeared, and the following is the learned author's statement 
of his views and intentions in the publication: — " The 
writer has endeavoured to compress the whole of the law on 
this important subject into as narrow a compass as appeared 
to be compatible with accuracy and distinctness. To accom- 
plish this object- many portions of the original work have 
been rewritten, and every proposition added or retained has 
been anxiously considered. The references in some cases 
occupy nearly as much space in the text in its compressed 
form ; but the writer was unwilling to deprive the student 
and practitioner of any portion of a collection of cases which 
it has req^red many years and much reading to bring 
together. In addition to those in the last edition of tb^ 

* See /NM^, Note B. 
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original work, upwards of 500 oases have been added to the 
present work." 

Our readers may conjecture from this announcement, that, 
as is the fact, the book is not a new work, but an abridged 
edition of the old work ; and we willingly admit, that it is in 
some respects an improvement upon the eleventh edition of the 
^'Vendors," inasmuch as it is of smaller bulk and lower 
price, and omits much obsolete and unprofitable matter. 
We are no longer offended by references to cases of fifty years' 
standing as very recent^ and there is a considerable addition 
of modern authorities, not always distinguished or stated at any 
length, but so indicated that they may be referred to. But 
here our commendation must cease ; the arrangement — which, 
perhaps more than any thing else, gives character to a treatise 
— remains as before ; — there is the old accumulation of obso- 
lete authorities, and even the imperfect index to the eleventh 
edition is retained, with very few alterations, and those of the 
most trivial nature. The book, in fact, is a sort of literary 
rcuee^ — an old two-decker cut down into a frigate, — a 
rambling old-fashioned country-house, part pulled down, and 
the remainder whitewashed and stuccoed into the similitude 
of a modem villa. Such experiments are rarely successful. 

And we would here stop, did not the fact of the work being 
put forth as an accurate epitome of the whole law on the 
subject of which it treats, by a lawyer of undoubted and 
long-recognised ability, and whose elevation to the English 
Bench is naturally expected by himself and by the profession, 
induce us to make more particular remarks upon its claims 
to be accepted as that which it professes to be. 

The original work was, as our readers are aware, glaringly 
deficient in the omission of all notice of the law relating to 
Sales to Railway and other public Companies: from ob- 
serving in the Index the heading '^ Lands Clauses Act,*' and 
in the Table of Contents a section entitled ** Expenses 
of re-investing Settled Money," we naturally hoped that the 
deficiency had been remedied in what we must call the '* New 
Edition ; " on turning to the page indicated by the first refer- 
ence (viz. p. 416.) we find the *' Provisions of the Lands 
Clauses Act," disposed of in twenty-six lines, without a refer- 
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ence to a single decision ; on turning to the section on Be-in* 
vestment, we find it contains (see p. 420.) in six lines a state- 
ment of In re the London Bridge Acts, 13 Sim. 180, (a 
case depending on special circumstances) ; and this we should 
have considered the extent of the information we were to 
derive on the subject, had we not, in p. 142., stumbled on a 
note containing the following reference, — " as to expenses of 
investment, see Exparte the Bishop of Durham, 3 You. & C. 
690.," — a case which has been overruled in Exparte Moly* 
neux, 2 ColL 273., Exparte Coote, 7 Jur. 639., Exparte 
Thoroton, 12 Jur. 130., &c. &c. ; the two cases of In re the 
London Bridge Acts (a special one), and Exparte the Bishop 
of Durham (which is not law) are, so far as we can discover^ 
the only authorities cited upon the question of Beinvestment, 
— a branch of practice in which, as our readers are aware, 
the decisions are more than ordinarily numerous. 

Upon the question of costs incurred on sales to Railway 
Companies (other than the costs of reinvestment), we find 
(p. 142.) a reference to Exparte the Feoflees of Addies 
Charity In re the London and Greenwich Railway, 3 Hare^ 
22., and to no other decision. 

Upon the question of the conversion of real estate into 
personalty, by a compulsory sale under an Act of Parlia- 
ment, we find (p. 130.) Exparte Hawkins, and Galliers v. 
Allen, 13 Sim,, alone cited ; with no reference to Richards t;. 
Attorney-General of Jamaica, 13 Jur. 197. and 6 Moo. 
(P.C.) 381. ; or to Oswin v, the Midland Counties Railway- 
Company, 1 Coll. 74. ; or Adams r. Blackwall Railway 
Company, 14 Jur. 679. and 2 Mac. & G., (one of which 
introduced an exception to, and the other tends to discredit^ 
the rule in Exparte Hawkins.) 

In p. 130. n. (L) we find *'a8 to a right in a public body 
to purchase under an Act of Parliament, as a Railway Com- 
pany, see Webb v. Manchester and Liverpool Railway Com- 
pany, 4 Myl. & C. 116. ; Stone v. Commercial Railway 
Company, ib. 122. ;" to which might be added half-a-dozen 
more recent cases on the same subject, all establishing various 
points of more or less importance. 

Lastly, we are told (p. 433.) (and to this we make no 
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objection) that on compulsory sales to public companies, the 
vendors need not covenant for title. 

Now there is no reason why Sir E. Sugden, if indisposed 
to take the necessary trouble, should write upon matters which 
-were comparatively unimportant when he was at the Bar, 
and with which he has no practical familiarity ; but there is 
every reason why, when professing to publish an accurate 
treatise <hi the whole Law of Vendors and Purchasers, he 
should neither ignore an important branch of his subject, nor 
treat it in the loose, superficial, and inaccurate manner which 
tends to misinform rather than instruct. 

In fact, the old proverb, which we cited in a former ar- 
ticle, as to the way in which things are usually done when 
done in a hurry, is not discredited by the present work ; for 
instance, we find Mundy t?. Jolliffe (see p. 102.) cited as 
reported in the original hearing (9 Sim. 413.), but with.no 
intimation of the Vice-Chancellor's judgment having been 
reversed on appeal (5 Myl. & Cr., 167.); — the repealed 
Bankruptcy Acts quoted and referred to as existing author- 
ities (see p. 121.); — the case of Brazier v. Hudson (9 Sim. 
1.), cited (see p. 525., and see also the Index, title, ^^ Power 
of Attorney ") as deciding that in an assignment of a debt by 
way of mortgage, a receipt given under the usual power of 
attorney to sue, &c. is equivalent to a receipt under the 
mortgagee's receipt clause; the Vice -Chancellor held the 
reverse to be law (see 9 Sim. 10.): — we find in p. 115. 
Patent and Latent Ambiguities defined as follows, viz. : — 
" patent, that which appears to be ambiguous upon the in- 
strument ; latent, that which seems without ambiguity upon 
the instrument: but there is some collateral matter out of 
the deed which breeds the ambiguity; a patent ambiguity 
cannot be aided by intrinsic evidence." Now it was deter- 
mined in Doe v. Gord v. Needs, 2 Mee & W. 129. that, 
for the purpose of the rule under discussion, viz. — the ad- 
missibility of parol explanatory evidence, an ambiguity is 
latent when arising from circumstailces appearing on the face 
of the instrument itself; the decision is not noticed: so in 
p. 136., speaking of tacking, it is laid down without qualifi- 
cation that ^' the mortgages must be to the same person ; " it 
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he IS wrong ; we were particularly struck with the following 
passage (p. 307.): — "Courts of Equity, as between the 
parties, sometimes act upon the presumption that a woman 
of advanced age is past child bearing ; but no such presumption 
would be made against a purchaser ;^^ no authority is cited in 
support of this statement, which is not, we apprehend^ in 
accordance with modem practice, as it has been stated to us 
by several very eminent counsel to whom we have mentioned 
the point. 

The above list of what we cannot but consider to be im- 
perfections, even in a book written by an ex-Cbancellor, is 
not the result of a careful search after errors, but is an 
incomplete enumeration of inaccuracies and omissions which 
have at once forced themselves upon our notice during what 
has necessarily been a partial and cursory examination of the 
work ; of course in stating that a case is omitted, we can 
only speak to its not appealing where we might expect to 
find it in the body of the work, nor in the Table of Cases. 

Such is the result of Sir Edward's hasty authorship ; and 
such must always be the result when a man, however great 
his ability, sits down to write or re^edit a work upon a prac- 
tical subject,-with which he has for many years ceased to 
have a practical acquaintance, and without allowing himself 
sufficient time; — "time, without which" (we quote Sir Ed- 
ward's own words ; see the Preface to the 6th edition of the 
Powers)." nothing important can be accomplished upon legal 
subjects." 
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IS essential in the case of an infant's estate (Calvert v. God- 
frey^ 2 Beav. 267.^ and later cases, vide supra, p. 65.); the 
proposition in the old case of Coleman v. Upcot, again cited 
as law {vide suprh, p* 61.), without reference to Boyce v. 
Green; a repetition (p. 569.) of the error (supra, p. 65.) as 
to Bight V. Bucknell; the old omission (supra, p. 61.) of the 
Corporation of Ludlow v. Charlton, 6 Mee. & W. 815., and 
the old cumbrous and inaccurate statement of Goodall v, 
Fickford, 6 Sim. 379. (supra, p. 65.). In Exparte Lee, 12 
Jur. 995., y ice-Chancellor K. Bruce followed two earlier 
cas^ as to opening biddings in bankruptcy; Sir Edward 
notices (p. 47.), and disapproyes of, these early cases, but 
makes no mention of the recent decision to the same effect ; 
so in the section on ^^ part performance" (p. 101.), we find no 
reference to Sir J. Wigram's judgment in Dale v, Hamilton, 
5 Ha. 381., where the general principles on which the Court 
acts with respect to part performance are laid down in very 
lucid terms, or to the more recent case of Lady Thynne v. 
Earl of Glengall, 2 H. L. C, 131. on the same subject; in 
p. 106., in treating of the effect of .an alteration of the 
executed agreement, Powell v. Divett, 15 East, 29., is cited ; 
but there is no reference to the later cases of Davidson v. 
Cooper, 13 Mee & W. 343., and Mollett f. Wackerbarth, 
5 C. B. 181. ; we have not discovered a single reference to 
the important case (upon the question of costs and general 
practice between vendor and purchaser) of Jones v. Lewis', 
1 D. G. & S. 245., and 2 Mac & G. 163.; in p. 487., in 
treating of the Satisfied Terms Act, we find a statement of 
Doe v. Jones, 13 Jur. 824., but no intimation of the serious 
question there raised by the Court as to what is a satisfied 
term within the meaning of the act. The general non- 
liability of assignees to covenant for title is stated (p. 433.). 
but without any reference to Page v. Broom, 3 Beav. 36., 
which qualifies the general rule. 

We are sorry also to observe that Sir Edward has not 
given up that ex'cathedrd style of writing which is in bad 
taste even when an author is right, and is intolerable when 

' Jones V. Lewis appears in the Table of Cases, but it is an old case reported 
in Coz. 
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for the sole purpose of passing the Bankrupt Law Bill, now 
the object of our friend's unsparing attack — an attack, too, 
made in the presence of the Ministers of 1831, who had 
advised the King to congratulate the Parliament of that year 
upon the passing of that same bill. But for this fatal delay 
the country would now have been in possession of a system 
of registration as perfect as the unfortunate want of maps 
will allow — a want which must be supplied if we would have 
any thing lik^ a good system of conveyancing. 

** The same cause' entailed upon the Government the los&,- 
at least for the present, of another important measure — the 
Charity Trusts^ Bill; and here they had the support of their> 
colleague, who ably opened and zealously pressed it forward. • 
Had he brought it forward three, nay, two months earlier, 
beyond all doubt it would have been easily passed. 

*^ We were at one time apprehensive that another measure 
of great value might share the same fate ; but it has happily 
escaped; I mean Lord Campbell's important bill for im- 
proving Criminal Procedure^ shortenii^ and simjdifying it in 
some material respects, giving such power to amend as may 
prevent the escape of guilt by purely technical errors (a 
great opprobrium of our practice), and facilitating the 
punishment of perjury. Lord Campbell deserves the thanks 
of the profession and of the community for his manful perse- 
verance ; there cannot be a doubt that he had to struggle 
against no little weight of prejudice, in not the most obscure 
quarters of our legal body. Nor can we forget, in connexion- 
with this subject, the great benefit which the bill secured 
from the examination of its details, first in the Committee of 
our House, where we had the valuable assistance of Mr. Pitt 
Taylor (who, I believe, drew the bill), and then in the Com- 
mittee of the Commons, presided over by the learning and 
sound judgment of Mr. Baines, a man whom to name is to 
honour. 

** Lord Harrowby's Absconding Debtors^ Bill muBt be noted 
tiA curing an obvious defect in the laws of 1842 and 1843 — 
curing it by the aid of the County Courts, which really 
seem fated to lend assistance in every branch of our juris- 
prudence, and, returning good for evil, to help us in proper- 
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^KXL as certain headsrof the law occupy themseives In running 
them down* But Lord Harrowby devotes his talents and 
influence to worthier ofajectSj taking a most useful part- in 
the Amendment of the I^aw — a part well becoming one who 
deriyes bis honours and descent from a great legal dignitary. 

'* The Patent Law has, likewise^ been much improved. The 
bill which I presented would probably have been sufficient 
to remove the evils chiefly con^plained of; the bill of the 
Government, which adopted it in great part, might also have 
8u£Bced. But both being referred to a Select Committee, 
tl^ result was a third bill, compounded of both, and with 
one or two useful additions. Mr. Webster was of the greatest 
service in this inquiry, and is entitled to the same thanks 
fipom the £tiends of improvement in this limited, though not 
unimportant, department of our jurisprudence, as Mr. Pitt 
Hvylat m its other branches. I am, however, now assuming 
that the bill is to pass ; the period of the Session, and the 
decbured opinion of the Government against all patents for 
inventions, may very possibly cause its postponement. 

*^ Of the Chancery Bill little needs be said, except that it 
is a very small step in the right direction, because it gives 
an additional judicial force both to the Court and the Appel- 
late Jurisdiction. But with respect to it, I will venture to 
affirm that, both within the profession and withont, both in 
Pailiament and in the country, there prevails the same fixed 
opinion. ^This, if meant to be all, will never do. Ko 
Hructural change will meet the evil univensally complained 
of. Afunctional change is abi^lutely necessary. The Ju^es 
in Chancery, like the Judges at Common Law, must work 
out their own decrees, and not send between two-thirds and 
three-fourths of their business to be done by the Masters^ 
You must make more puisne Judges in Chancery, and get 
rid of the Masters' Office entirely, those Judges sitting now 
in Courts, now in Chambers, as do the other Judges of the 
Superior Courts.' The abolition of the separation between 
proceedings in Equity and at Law, — what is termed the 
fusion of the two, — must come next; but the important 
change I have adverted to is necessary at all events ; it will 

both pave the way for the ultimate and complete improve- 
. ; . F F 2 
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ment; and it will be as necessary when that consummation id 
brought about as it is in the present state of things. 

** The examination of evidence in the Committee on thd 
Mitsters^ Jurisdiction Bill threw a strong light upon the 
grievous imperfections of Chancery Procedure, and their 
ruinous consequences to the suitor. In truth, a denial of 
justice was clearly proved to exist; and the. lay peers who 
attended to the cases brought forward by the most eminent 
professional men, far from wondering at the assertion of the 
Incorporated Body of Solicitors, 'that under questions of 
1000/. no client can honestly be advised to sue' in Courts of 
Equity, felt that for ten times the amount (as one noble 
friend of mine said) they would not resort to what is whim- 
sically enough termed the ra/s^ administered by those tribu- 
nals. No force of prejudice, no bias of professional interest; 
can long resist the conclusions to which this useful^inquiry 
had led every thinking mind. The procedure must be pru^ 
dently, but effectually, improved in its fundamental parts, 
if we would avoid the hazard of wholesale change, — nay, the 
Entire subversion, of the system. Although the period of the 
Session, and the strenuous opposition I met with, compelled 
me to postpone the Masters' Bill, as well as two others, to 
which I will now advert, I yet regard tlie labours of that 
Committee as an important step made towards a safe and 
Complete Chancery Amendment. I observe, indeed, that 
orders have been issued as to Sales and Biddii^s since the 
first part of our evidence denounced one of the grossest of the 
existing abuses. But that won't do; it won't reach the 
great bulk of those abuses ; it won't supersede the necessity 
of that legislation which alone can afford the remedy, and 
which the present Master of the Bolls, entirely agreeing^ 
with his lamented predecessor, has, in his evidence, admitted 
to be required. 

<* The bills for uniting Bankruptcy with the County 
Court Jurisdiction, and to giving for those Courts original 
Equitable Jurisdiction^ — measures urged upon Parliament by 
numberless petitions both from professional men and suitors, 
were of necessity postponed. The Session was too far ad- 
vanced to give the least chance of their passing ; but I can- 
not take blame for this delay, I had brought forward the 
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jbnner the very first day of the Session ; the latter some time 
before Easter. But we had been strenuously opposed by one 
member of the Government on the two other bills^ whieh I 
succeeded in carrying, with the utmost difficulty, though they 
had received the powerful support of the Chief Justice and 
the Yice-Chancellor, I therefore could not hope^ at least 
for the present, to prevail against the same active opposition 
when deprived of all support. The state of my health, which 
had been broken by illness and by the fatigues of the Session^ 
would not have prevented me from making the attempt, at 
whatever hazard to myself, had even a chance of success re- 
mained. But the case of the bills was hopeless. 

" Nevertheless, the two which have been carried, in spite 
of all efibrts to defeat them, are of the greatest importance* 
(I trust they have been carried, for they have passed both 
Houses ; but one can be certain of nothing in the face of 
such assiduous adversaries as we have to contend with.) The 
County Courts have been materially improved, and their 
jurisdiction extended, by the one ; while the other, enabling 
the parties to civil proceedings in all Courts to be examined 
as witnesses both for themselves and, when called^ by their 
adversaries, is really such a happy change in our judicial 
system as one could hardly have hoped to witness, considering 
the short time during which the subject has been under the 
discussion of the profession and the community. 

** The history of this measure is worth attending to, as 
bearing on the subject of Law Amendment generally, and 
showing that we must lay our account with the most signal . 
improvements, ' being gradually brought about. You were 
averse to this step when we pressed it upon you in 1842 ^ ; and 
you have lately said, in one of your invaluable letters^, that 
even for some years after your own bill had come into opera- 
tion, you continued to disapprove of this, which I certainly 
regard as a corollary to it. But then I am bound to admit 
that when the subject was first brought forward by me iji 

* The whole discussion of Lord Denman*s Bill took place in 1842, when it 
passed the Lords : it did not formally pass till 1843. 

* See Art. VII. of the present Number. 

F F 3 
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February^ 1828^ I bad doubts myself; and though 1 stated 
l^e arguments against the exclusion of parties, and was quite 
dear against allowing any other interest to exclude a witness, 
yet I was hardly prepared then to go the full length at which 
we have now happily arrived. On the other hand, your bill 
sweeps away the objection from conviction, which, in 1828, 
I inclined, erroneously, to retain ; and, beyond all doubt, you 
were right; because, surely, if we admit an accomplice, 
who, in the face of the Court, confesses his guilt, so may we 
a witness whom some other Court has convicted. 

^* The amendment in the Law of Evidence, in which we' 
have now to rejoice, is, of all the changes that have taken 
place since 1828, the most important. The statement then 
made exposed somewhere about sixty glaring defects in our 
system, of which fifty-six or fifty-seven, I think, have since 
been removed, in whole or in greater part; but the most 
glaring of the whole were those which the establishment of 
Local Judicatures, and the Evidence Acts of 1843 and 1851, 
have — heaven be praised t — made matter of history. 

'* It would be most ungrateful did I not commemorate the 
aid which, next to your own authoritative and most powerful 
- — indeed, decisive interposition — enabled us to carry this 
last bUl. I mean, first of all, the assistance of our friend 
Pitt Taylor, who, as author of the last and ablest work on the 
Law of Evidence, was well calculated to assist in this im- 
portant service; who drew my first bill in 1850, and the 
one now passed, with some alterations which neither you 
nor I wholly approved, and who was of constant help during 
the long and severe struggle of its progress — above-all, in 
sustaining my often failing hopes with a courage worthy of 
his grandfather^, and the sanguine temper of his uncle.^ 
Next, the able and effectual support of the Chief Justice and 
the Vice-Chancellor in the House of Loi-ds ; and in the 
Commons, of the Attorney-General, who so greatly distin- 
guished himself. The Government, indeed, nobly did their 
duty, and were in . no degree swayed by the unhappy preju- 

' Lord Chatham. • Mr. Pitt 
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dices of their Chancellor^ any more than^ I am confident^ they 
will be by any efforts, in any quarter, to fiilfil the late threats 
(if I rightly comprehend certain speeches) of re-enacting the 
Penal Code. A retrograde movement is no longer possible 
were it desirable ; and such men as the Lansdownes and the 
fiussells (but one might enumerate the whole, or nearly the 
whole, cabinet) never can desire it in any branch of the law. 

•* On one other matter I must still detain you, but not to 
renew my complaints of last year. The pledge then given 
that the Criminal Law Digest should be proceeded with, is 
still unredeemed. Thirteen months have elapsed, and nothing 
lias been done. But I cannot shut my eyes to the difficulties 
of the Government during a great part of this time, — diffi- 
culties arising from no fault of theirs, and most fit to be 
taken into our candid consideration. Let us hope that the 
recess will be occupied in furthering this great work of a 
Digest; and also that the other most important subject, to 
which I have so often, but especially on a late occasion, 
solicited the attention of the Legislature and the Government, 
will not escape their recollection, — I mean the removing by 
far its greatest blot from our criminal procedure, — the want 
of sb public prosecutor; — a defect which was so near being 
safely, gradually, but effectually supplied on the eve of the 
change of Government in 1834, when measures were con- 
certed between the Great Seal and the Home Department 
for establishing such a functionary in the Central Criminal 
Court, as a beginning of what would immediately and easily 
have been extended over the whole country. 

" On this subject there is, I believe, no difference of 
opinion between us. But I fear I have not quite the same 
concurrence as regards toy plan of voluntary jurisdiction in 
all civil matters ; and that you do not lament, as much as I 
have done, the rejection of the Arbitration and Reconcilement 
clauses in the County Courts Bill of this year, — clauses 
which, in 1833, had been adopted with very little opposition. 
My firm belief is, that, facilitating the wide and voluntary 
termination of suits by those kinds of procedure, wOuld be a 
blessing to the community, compared with which all our 

F F 4 .-'..-■ 
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other reforms, whether of the Equity ov Common Law 
Courts, sink into insignificance* I positively think that such 
an arrangement as the bill proposed, and the law as well as 
lay had rejected, — that of giving the County Court Judges 
full powers as Arbitrators^ and also as Judges o( Reconcikment, 
— would do more to prevent injustice and oppression, more 
to destroy professional chicanery and extortion, more to 
diffuse, through all society, the blessings of security and 
peace, than any scheme that ever was decreed for accelerating 
the progress of social improvement. I have now before me 
the official returns in Denmark for twenty years, ending 
1846 ; and it appears from them that the average number of 
pauses brought before the Reconcilement Courts was 25,500 
yeJirly; that of these 17,600 were at once settled through 
the advice of the Court, voluntarily followed by the parties ; 
that only 7,500 were left to the Courts of Law, and only 
2>400, or less than a tenth of the whole, brought to trial. 
But I do not rely on any statistics, how accurately soever 
given, I ask what must of necessity be the consequence of 
parties appearing before a respectable and wholly disinterested 
adviser, in the person of the Local Judge, appearing without 
any lawyer or attorney, and hearing the opinion of that 
judge on their own statements? What, but that all, or 
almost all, hopeless suits will be stopt, and all, or almost all, 
groundless defences abandoned? Unless human nature is 
different in England and in other countries, this must needs 
be. Our reason for approving of Local Courts, and of parties 
being made competent witnesses, rests mainly on the facilities 
thus given to honest plaintiffs and conscientious defendants, 
. — the obstruction thus offered to parties of an opposite 
character. Then is not Arbitration and Reconcilement the 
parrying of this blessed principle to its fullest extent ? 

" I don't add any apology for the length of this letter, 
because I know how deeply you feel interested in its subject ; 
and, indeed, in all that so nearly touches the happiness of our 
fellow creatures, as the perfecting of the laws under which 
they live. It is very pleasing to reflect what numbers of our 
countrymen are either already experiencing, or likely before 
long to experience, the benefits of the improvem^its which 
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have of late years been made. Such a feeling is recompense 
enough for any exertions we nuiy have made (without either 
of us much consulting our physical strength) ; and it may be 
considered as a retainer for further service. 

*^ Shall we be able to render these services effectually ? — 
My hopes are sanguine that we shall. Nothing can be more 
cmcouraging than the accounts of the manner in which the 
Commons received the bills^ especially the Evidence Bill : all 
agree in describing the ^ enthusiasm for Law Amendment as 
at its height.' Such are the expressions of more than one of 
our friends. The progress which the cause has made within 
a few years is so great (bearing, indeed^ some proportion to 
the intolerable pressure of the evils complained o^, that we 
need not dread the efforts of its enemies^ the extent of whose 
personal influence is happily not to be measured by the 
importance of their official station. 

^^ Here^ then^ is ample ground of congratulation. Your 
letter, however, of Saturday (received as I am closing this), 
reminds me that it is not the only topic of felicitation at the 
present moment. You call upon me to interrupt Law 
Amendment, justly claiming my attention to the late most 
gratifying announcement of Lord Falmerston, confirming 
our private intelligence. I verily do hope that, in spite of the 
errors, the grievous errors, of bur Commercial Legislation, 
over which, in consideration of other and great merits, let us 
draw a veil, we shall at length see the extinction of the 
infernal Slave Trade, and the final emancipation of the slave. 

" As you have thus drawn me away from the Amendment 
to the Execution of the Law, you must pardon me if, making 
a further digression, I close my congratulations with a less 
exciting but a momentous topic — the humbler subjects of 
the Law's dominion, and give you information which I know 
will gladden your heart, as it does mine. You may remember 
that nearly a quarter of a century ago, with our lamented 
friend Dr. Birkbeck, we experienced the difficulty of making 
the Mechanics' Institutes, which he had founded, available 
to the class of ordinary workmen and their families. Under 
the advice and with the aid of his worthy successor in these 
good works. Dr. Elliot^ of Carlisle, this most important etep 
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has been taken^ and I feel assured with success. The men 
who live by weekly wages have established Heading Booms^ 
under their own excltisive management. That this plan 
afforded the only means of keeping such institutions to their 
true object — the improvement of the humbler classes^ we 
never doubted ; indeed, we declared it, once and again, both 
at meetings and in publications. But at length the work is 
actually done, and it is delightful to see it flourish ; for it 
must of necessity spread far and wide through the country, 
and produce the most blessed fruits. 

" We thus have reason to be devoutly thankful for the 
auspicious condition of those sacred causes (not alien one to 
tlie other, but near of kin), to which we have been so long 
attached — the Amendment of the Law, the Extirpation of 
Slavery, and the Education of the People. 

<< Brougham, 28M Jufy, 1851." 



POSTSCRIPT. 

We close this Number with the most grateful sense of the 
great progress that has been made in the Amendment of the 
Law during the last three months, of which this Number is 
sufficient evidence. We have no doubt that an efficient and 
complete Reform will be effected. We shall here briefly 
notice the great features in the lives of two eminent and 
learned Lawyers and Law Reformers who have recently died. 

Lord Langdale. 

Few men have at any period of our forensic history been 
a greater ornament to the profession than this learned, q,ble, 
and excellent person ; and few eminent members of it have 
left behind them so little that will convey even an adequate 
idea of the merits he really possessed. This is in great part 
owing to his modest and unobtrusive nature ; to his always 
regarding the successful but quiet discharge of important 
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daties as the best rewavd for a devotion to them ; and^ above 
all^ to bis never having mingled in parliamentary strife^ 
although few men had more examined the great political 
questions of the age, and none held more decided opinions 
upon them. 

. Henry Bickersteth was the son of a medical practitioner at 
Kirkby Lonsdale, in Westmoreland, but his family had been 
settled in the neighbourhood of Windermere. He began 
life himself as a medical man, and had even begun to practise 
as such, when he resolved to pursue a different course, and 
being entered of Cains College, Cambridge, soon distin- 
guished himself among his contemporaries. He became 
Senior Wrangler, and was soon after called to the Bar. His 
progress was not very rapid, but his learning and his assiduity 
in a few years obtained their just reward; and after holding 
a respectable share of drawing business, his admirable judg- 
ment, his powers of clear and concise statement, his cogent 
though temperate style of argument, his graceful manner, to 
say nothing of his gracious appearance, which in Courts of 
Equity has far less effect than before Juries, raised him to the 
first place, so that he and Mr. Pemberton Leigh divided the 
lead at the Rolls Court for many years. 

The two great features in this excellent and accomplished 
persons' history, which we would chiefly dwell upon, are his 
retaining the love of letters and of science to the last, and, 
above all, his steady and uncompromising devotion to the 
great cause of Law Amendment: he had, indeed, imbibed 
the one of these honourable tastes at Cambridge, the other 
under Bentham, the advocate of all safe, judicious, and there- 
fore beneficial changes in our jurisprudence ; he never shrank 
from any that was propounded from fear of its turning 
counter to prevailing prejudices ; yet he never entertained 
any scheme that was wild or inconsiderate, being a practised 
technical lawyer, as well as a learned jurisconsult upon prin- 
ciple. His loss is deeply to be lamented by all friends to the 
Amendment of the Law, and had his declining health per- 
mitted, he would certainly have taken a forward part in the 
important discussions of the present Session. Indeed/ the last 
words which he spoke in the House of Lords were directed, 
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while supporting the extcnsioa of the County Courts* juris* 
diction, to enforce the sound and irrefragable doctrines of 
Bentham respecting the great abomination of taxes upon law 
proceedings. His services at the head of the last Beal Pro* 
perty Commission, were of the greatest value; and no one 
would more have lamented the postponement of the Kegistry 
Bill, the first fruit of its labours. 

A distinguishing feature in this excellent person^s cha- 
racter was his hatred and scorn of all indirect and underhand 
dealings, of any thing paltry and mean; neglect of public 
duty he reckoned of this description, and loudly reprobated 
accordingly. He practised what he professed. For when 
upon Lord Cottenham's illness he either directly refused to 
take the Great Seal, or gave such a positive declaration of his 
determination, as precluded any formal offer of it, he yet 
deemed that he* had no right to refuse the place of First 
Commissidner, although his own health had given way, and 
he felt little able to undergo any increase of judicial labour. 
But he said that, as Master of the Kolls, the duty was in- 
cumbent upon him, and at least he should make an effort to 
perform it. 

Lord Moncrieff. 

The Profession in Scotland were still lamenting the iiTc^ 
parable loss of Lord Jeffrey, when another of its greatest 
lights was extinguished. There never was, in any country, a 
more learned, a more able, or a more diligent Judge than 
Lord Moncrieff. For nearly a quarter of a century he held, 
with universal assent, his exalted place, and has left Jhis name 
among the greatest lawyers who ever adorned the Scottish 
Bench. ' 

Sir James Moncrieff was the representative of an old and 
most respectable baronet's family, having succeeded his father. 
Sir Harry, who so long was distinguished as the able, honest, 
and learned chief of one of the great parties in the Church of 
Scotland. Educated at Oxford, he was called to the Bar at 
the beginning of this century, and he rose to a higher posi- 
tion among its members than, we believe, any other advocate 
pver attained. His profound knowledge of the law, his 
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powers of close reasonings and his habits of indefatigable 
industry, were the grounds of his success ; for to the graces 
of eloquence he made no pretence, and, indeed, held them 
somewhat cheap. But if the ignorant multitude derived 
little benefit fropi his professional displays, two material 
parties profited by them unspeakably — the client and the 
Court, It was impossible that more yaluable aid could be 
afforded to either ; and when he came upon the Bench, both 
the Court be belonged to, and the Appellate Jurisdiction^ 
benefited by his well-considered and well-received judg- 
ments, in a measure that makes his loss all but irreparable. 

The habits of his life led him to take an active part in 
politics, for he was a steady, animated, and, indeed, zealous 
party man, of the Whig School, until, on becoming a Judge, 
he of course ceased to engage in such conflicts. But he 
retained his liberal opinions, and took a deep interest in all 
the improvements, both of our law and our general polity, 
which have marked the last twenty years. Regard being 
had to his known party connexions, his promotion, as well as 
Lord Corehouse's, did great credit to Sir B. Peel, though it 
must be added, that both had refused the preferments offered, 
we believe more than once, being hardly justified In the 
Sacrifice of income which was involved. 

Lord Moncrieff and the present Archbishop of Canterbury" 
married two sisters, cousins of his Lordship. By that mar- 
riage he has left a family, of whom the present Lord Advo- 
cate is the second son. The eldest (now Sir Henry) is in 
the Scotch Church. The elder brother of Lord Moncrieffy 
who was at the English Bar, and went the Oxford Circuitv 
died many years ago. His eldest sister was married to Sir 
John Stoddart. 

One word more, and only one, for our space is brief. If 
we are certain of one thing more than another, it is that 
perilous times are approaching for the Legal Profession. No 
one will deny that a spirit of inquiry has recently been 
aroused as to the Law itself, its Courts, and their Procedure. 
If we do not entirely mistake the signs of the times, that 
spirit of inquiry will now be turned to the profession itself in 
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aM its departments. The public has begun to find its 
strength, and will be prepat^d to use it. If there be any 
practice that will not bear the light, any weak point, any 
branch or department more' faulty than the rest, all will be 
discovered and set right with the strong arm. Let us assure 
our brethren that they alone are the true friends of the pro- 
fession who do not disguise this state of public feeling from 
them, but also show how it may be averted. Keal, extensive, 
and efficient reform of the Law can alone save the legal pro- 
fession from destruction. We do not hesitate to use the 
words. Keform must come : if undertaken and completed by 
themselves, it is well ; but it must come. Let the Superiors 
of all Branches ponder on these words ; but small space is 
left them. Let it be well employed. 

Teinity Vacation, 
July 29. ld.51. 



NOTE (A.) TO ART. XL 

On the subject of this Article we have much pleasure ia^ 
laying before our readers a letter from the Lord Chancellor 
to the learned Lecturer of the Middle Temple, as highly 
honourable to. both parties. 

*" Eaton Square, 4th July, 1851. 

" Dear Mr. Phillimore, — I have great satisfaction in being able 
to inform you that Her Majesty has been pleased to appoint you 
one of her counsel. 

• ^' As the ordinary, though by no means the exclusive, title to 
this rank at the £ar arises out of the state of practice in which 
the accidents of the profession have placed the candidate, I think 
it desirable to explain the grounds on- which I have submitted 
your name to Pier Majesty's approval of your promotion to the 
honour to. which you aspire. 

" Jn your legal studies you have not confined yourself to those 
acquisitions which are brought into daily use in Westminster Hall, 
but you have extended your inquiries into the manifold sources 
of our jurisprudence with a degree of zeal and industry befitting 
the professor of a liberal science, and having thus qualified your-t 
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s^ for the high afad responsible office of teacher, yeu hare frnder-* 
taken the ardaous task in jour lectures at the Middle Temple, of 
guiding and facilitating the exertions of your junior brethren to 
attain the position which jou have yourself reached. And thus it 
appears to me that I not only yield to a just claim on your part, 
but that I consult the interest of the public in recommending Her 
Majesty to confer upon you a mark of professional distinction 
which I hope will not be without its utility in adding to the effect 
of your labours. 

** That your success may be commensurate with your talents 
and your learning, and with the importance of yout enterprise, is 
the sincere desire of, 

<' Dear Mr. Phillimore, 

*• Yours very faithfully, 

", J. G. Phillimore, Esq.*' " Truko. 



NOTE (B.) TO ART. XIV. 

We have made no reference in this Article to the evidence 
before the Committee as regards the important communi- 
cation of cases, which it received from solicitors and others, 
illustrating the positions we have given, both as to their opi- 
nions and our own. These cases are numerous, and we can only 
now run over a very few of them ; but these few speak volumes. 
In one (Gaskell v. Holmes), there was only a question of 
Law to dispose of; and to avoid having an account taken in 
Court, nineteen out of twenty parties, interested in the distri- 
bution of the fiind, had agreed that it should be taken by an 
accountant. There were no debts — one of the twenty, a 
bankrupt (and his assignees joined him), insisted on the 
account going into Court: eleven years have been spent, 
and the ^stribution is only now begun, after an expense of 
2827/. to the fund. In another case (Crallan v. Oulton), 
there had been a distribution by executors ; a debt of lOOOZ. 
came in ; there was no other claim. Twelve to fifteen bills, 
and supplemental bills, have been filed ; the suit has lasted 
since 1835; it will probably last five years longer; it has 
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cost 1500/., and will cost 2000/. before it is ended. In 
another case (Campion v. Wight), an infancy lasted four 
years, and the income was 155/. The cost of obtaining the 
orders successively required for enabling the infant's supplied 
to be received, amounted to upwards of 68/. yearly. So the 
infant received 335/. of his own money, and had to pay 270/. 
for obtaining it. In one case, 90/. was the expense of ob- 
taining an order for the repair of a water-closet, which was 
to cost 10/. In another, there was a reference for imperti- 
nence, and tlie whole question was of 20/., on account of 
needless setting out of documents. The proceedings before 
the Master, and on exception, and on appeal, cost 800/. ; two 
or three years were consumed in them ; and the party pre- 
vailing — that is gaining — had probably to pay 50/. over and 
above the taxed costs he received. The taxing Master could 
have stinick out the 20/. for 30^. ; an^ even a motion to re^ 
view his taxation never could have cost 100/. 
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